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BANK CANNOT RECOVER MONEY PAID FORGED CHECK 


There are which bank, having paid check bear- 
ing the drawer’s signature, will permitted recover 
the payment even though the party receiving payment acted good 
faith. Such case found where there negligence the part 
the person receiving the money, where cashed check for 
‘stranger without requiring identification and without notifying the 
bank. 

The general rule, however, that drawee bank will not per- 
mitted recover the money paid check bearing forged drawer’s 
signature. The law that bank bound know the signatures 
its depositors. makes mistake this regard will not per- 
mitted pass the loss someone else. 

recent decision which this general rule applied Fidelity 
Casualty Co. New York Planenscheck, Supreme Court Wash- 
ington, 227 Rep. 387. 

this ease the Security National Bank, Sheboygan, Wis., paid two 
checks apparently drawn upon the Kohler Co., one its de- 
positors. The checks were the form payroll checks. was sub- 
sequently discovered that the signature the company’s paymaster 
the checks was, each instance, forgery. 

One the checks was payable the order Karl Kurz. was 
indorsed ‘‘Karl Kypze.’’ The other was payable Mike Kowalsi and 
was indorsed ‘‘Mike 

The plaintiff surety company had issued forgery bond the bank, 
protecting from loss the payment forgeries this character. 
The company made good the amount the checks the bank and 
brought this action against the defendant, who had cashed the checks 
for the holders. 

holding that the company, which stood the place the bank 
this litigation, could not recover the court said: 


was early held that the drawee bill exchange could not 
recover the amount paid out him bill which the name the 
drawer had been forged, action for money had and received. 
Price Neal, Burr. was said that the drawee was bound 
know the handwriting the drawer, that his negligence paying 
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out money the forged signature the drawer was greater than the 
negligence any one else connected with the bill, and that ‘‘where the 
loss has fallen there must lie. One innocent man must not relieve 
himself throwing another.’’ further elucidation this 
doctrine, may quote the language Mathew, J., The London 
and River Plate Bank The Bank Liverpool, (The Law 
Reports) where said: 

Cocks Masterman, 902, the simple rule was laid down 
clear language for the first time that when bill becomes due and 
presented for payment the holder ought know once whether the 
bill going paid not. the mistake discovered once, 
may the money can recovered back; but not, and the 
money paid good faith, and there interval time which 
the position the holder may altered, the principle seems apply 
that money once paid cannot recovered back. That rule ob- 
viously, seems me, indispensable for the conduct business. 
holder bill cannot possibly fail have his position affected 
there any interval time during which holds the money his 
made responsible hand back.’’ 

This rule has met with varying favor this country. has been 
assailed text writers, repudiated some courts, and adopted with 
exceptions others. Although this court has not contributed the 
controversy, there has been much discussion and disagreement concern- 
ing the question, will amply appear from consideration 
Harvard Law Review, 297; Mich. Law Review, 809; Bank Wil- 
(N. 8.) 605; First National Bank Portland United States 

The framers the Negotiable Instruments Act resolved this 
troversy, and gave expression what they presumably considered the 
sound and just rule two sections the act, which will found 
our Statutes sections 116.67 and 118.64. The former provides that: 
accepting the instrument engages that will pay 
according the tenor his acceptance; and admits: (1) The ex- 
istence the drawer, the genuineness his signature, and his 
and authority draw the instrument; and, (2) The existence the 
payee and his then capacity indorse.’’ The latter provides that: 
the drawer and all indorsers are discharged from liability 
While the statute says nothing about the effect payment the in- 
strument, this because payment plainly constitutes acceptance, 
which all courts are agreement. far these two sections 
have been construed, with single exception, has been held that they 
adopt the principle Price Neal its purity, free from the ex- 
ceptions which many American courts grafted onto the rule. Title 
Guarantee Trust Co. Haven, 196 487, 1082, 1085, 
(N. 1308, Ann. Cas. 1131; National Bank Rolla 
First National Bank Salem, 141 Mo. App. 719, 125 513; 
National Bank Commerce Mechanics’ American National Bank, 
148 Mo. App. 127 429; First National Bank Bank Cot- 
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tage Grove, Or. 388; 117 293; State National Bank Albu- 
1916E, 1296; Figuers Fly, Tenn. 358, 193 117. 

The First National Bank Oregon United States National Bank 
Oregon, 100 Or. 264, 197 479, seems hold that 
these provisions the Uniform Negotiable Instruments Act preserved 
the exceptions the rule Neal Price, approved and adopted 
the majority American courts. have considered the reasons 
assigned the Oregon court for its conclusion, and not regard them 
sufficient force justify dissenting from what appears 
otherwise uniform construction this statute. 

The adoption the Negotiable Instruments Act nearly every 
state the Union resulted from belief that uniform law upon the 
subject approximated impertance national currency system, and 
was passed for the purpose harmonizing and making uniform the 
law upon subject concerning which there was much disagreement, 
giving rise embarrassment and confusion the commercial world. 
The end thus attained should not frittered away conflicting 
judicial interpretations that act. construing the act, courts 
should the more readily yield precedent order avoid conflict 
authority discouraging the situation existing prior the 
adoption the law. 

While discussion the merits the rule embodied the 
statute now quite beside the mark, are prompted say that 
rule definiteness and certainty, and promotes the integrity 
negotiable instruments, which have come into use sort 
ondary currency system our business transactions. The cashing 
check bank upon which drawn effectually closes the transac- 
tion, retires the check, and discharges the liability all parties thereto. 
action such this may maintained against the indorser 
check, who knows nothing its character, more than year after 
has been cashed the bank upon which was drawn, then may 
seen that the active business man may incur mounting contingent lia- 
bilities which knows nothing and his solvency becomes matter 
conjecture. This rule places upon the banker, who the best 
position discharge it, the burden discovering the forgery, relieves 
prior parties contingent responsibility, effectually cancels and re- 
tires the check, and converts into mere voucher. keeping 
with the general scheme and purpose the Negotiable Instruments 
Act, which for prompt notification those who may liable 
case the dishonor the check draft and promotes the usefulness 
this medium exchange. However, the Negotiable Instruments Act 
deals with the rights and liabilities those who are legitimate parties 
the instrument. does not prohibit bank from recovering from 
forgers, thieves, from those who have title the instrument. 
Title Guarantee Trust Co. Haven, 196 487, 492, 

is, consequently, necessary consider whether the defendant 
was holder the instrument due course. undisputed that 
these checks were complete and regular upon their face; that had 
notice any infirmity the instrument defect the title the 
person negotiating it, and that took the usual course busi- 
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ness. urged, however, that the fact that there was discrepancy 
each instance between the spelling the name the payee the 
face the check and the indorser the back the check was 
sufficient have put the defendant upon inquiry concerning the 
forgery, and that should least have required the identification 
the payee. Upon this question, the custom prevailing the city 
Sheboygan with reference cashing pay checks has very impor- 
tant bearing. 

The evidence shows that the Security National Bank, upon which 
these checks were drawn, required identification whatever those 
possessing similar pay checks. They were cashed matter course. 
teller that bank testified that, they required identification all 
factory checks, they would not get through until 
night. was practical impossibility. further appears, not only 
the testimony this teller, but the cashier the Farmers’ 
Merchants’ Bank Sheboygan and Mr. Mueller, the paymaster 
the Kohler Co., that discrepancies between the spelling the name 
payee appeared the face check and indorsed the 
back check were not uncommon pay checks, and that the banks 
ascribed little, any, importance such discrepancies. Mr. Mueller 
testified that the names the employees the Kohler Co. were not 
infrequently misspelled upon their records, and that they used the 
indorsements the returned checks correct their own records with 
reference the spelling the names their employes. The de- 
fendant had been business the city Sheboygan for many years, 
and was frequently called upon cash pay checks issued the 
Kohler Co. presumably knew this custom the part the 
banks paying these checks without identification and overlooking 
discrepancies between the spelling the name the payee the 
face and the back the check. The checks were, very 
good imitations the Kohler pay checks, and, under all the 
stances, there room question that stands the position 
bona fide holder the checks. 


TIME FOR PRESENTMENT CHECK 


The payee check must, order charge the drawer with 
liability, present the check for payment within reasonable time. 
generally held that where the check delivered the payee the 
same place which the drawee bank located, the check should 
presented before the close banking hours the following day. 
This rule, however, subject the qualification that what rea- 
sonable time must, all instances, depend upon the particular cir- 
sumstances attending the transaction question. 

general proposition one who receives check the town 
which the drawee bank located should not take the check with him 
some other city and there deposit it. The delay thereby caused may, 
the event the failure drawee bank, relieve the drawer 
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liability. Michigan case, Holmes Roe, Mich. 199, ap- 
peared that the plaintiff, who lived Chelsea, Mich., while Detroit, 
received check drawn Detroit bank. The check was delivered 
Saturday morning. The plaintiff took home with him and deposited 
Chelsea bank that evening. was forwarded corre- 
spondent bank Detroit, where was received Monday 1.30 
Upon presentment the drawee Tuesday, payment was refused 
because the drawee’s failure. was held that the drawer was dis- 
charged under such circumstances, unless consented the payee’s 
act taking the check Chelsea. 

somewhat similar case has been decided recently the Supreme 
Court Oregon. The case Joppa Clark Commission Co., 281 
Pac. Rep. 834. 

this case appeared that the plaintiff, who lived near Edgar, 
Mont., sold livestock through the defendant commission company 
located Portland, Ore. The defendant company deposited the pro- 
ceeds its account the Bank Kenton November 24th and, 
after giving the plaintiff check for. $20, which desired for ex- 
penses, drew check for $3,500.97 and forwarded the Edgar 
State Bank Edgar, Mont., which bank the plaintiff kept his 

There was conflict the testimony the facts concerning this 
transaction. The plaintiff testified that requested the defendant 
give him $20 and ‘‘send the rest Edgar State Bank,’’ and that 
never saw the larger check until returned home November 27th 
when went the Edgar State Bank, indorsed the check and de- 
posited his credit. 

Mr. Clark, president the defendant company, testified, sub- 
stance, that both checks were made out and delivered the plaintiff 
the same time and that the envelope was stamped and 
the Edgar State Bank and delivered the plaintiff the latter’s 
request. 

The Edgar State Bank forwarded the check through the usual 
channels for collection and was presented the Bank Kenton 
December 3rd. Payment was refused because the failure the 
bank the preceding day. 

The plaintiff brought this action against the commission company 
recover the amount the check. The jury brought verdict 
favor the defendant. The Supreme Court reversed the trial court 
the ground that the trial judge had erroneously instructed the jury 
the law and sent the case back for new trial. doing, the 
Supreme Court said, part: 


first assignment error that the court erred modi- 
fying plaintiff’s requested instruction (No. adding thereto the 


THE BANKING LAW JOURNAL 


words ‘‘unless you also find from the evidence that the plaintiff ac- 
cepted the check and instructing the jury follows: 

are also instructed the law this state that check 
must presented for payment within reasonable time after its ex- 
ecution for the drawer the maker the check will discharged 
from liability thereon the extent the loss caused the delay and 
determining what reasonable time, regard had the 
nature the instrument, the usage trade business, any with 
respect the instrument and the facts the particular case, and 
you believe from the evidence this case that the check for $3,500.97 
was presented for payment within reasonable time after was re- 
the plaintiff, your verdict should for the plaintiff, 
said before, for the sum $3,500.97 with interest thereon six per 
per annum from and after the 24th day November, 1926, 
unless you also find from the evidence that the plaintiff accepted the 
check 

find substantial evidence the record that the check ques- 
tion was accepted plaintiff payment requiring that issue 
submitted the jury. Neither the testimony behalf defendant 
nor the circumstances attending the transaction indicate such agree- 
ment, overcome the prima facie presumption that the check was 
taken merely conditional, not absolute, payment. Matlock 

promissory note check given for antecedent debt does not 
discharge the obligation the absence agreement, express 
implied, between the parties that shall given and accepted 
payment. 

When debtor gives his check for the amount his indebtedness, 
the prima facie presumption arises that the check taken merely 
conditional, not absolute, payment. Matlock Scheuerman, Or. 
App. 612, 128 285. 

The mutual intention the parties that check shall given and 
received payment may established proof either express 
contract contract implied fact, but either case must 
proved clear and satisfactory evidence. 

The instruction given correctly states the law applicable the case 
without the modification referred to. 

second assignment the court erred giving the following in- 

connection with the rule law that necessary for the 
party whom check delivered present within reasonable 
time, you are also instructed that the law this state that when 
check given person the city where the bank upon which 
drawn located, that the check must presented this bank the 
next day for payment—in other words, the law this state says, that 
where check delivered party the same place city where 
the bank which drawn located, that the following day 
reasonable time within which present for payment; and not 
done and the bank fails afterwards, the man who gave the check 
longer liable. that this case you find November 24, 1926, 
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the Clark Commission Co. made out and delivered the plaintiff, Mr. 
Joppa, the check question, then the plaintiff cannot recover this 
ease, because under such conditions the check should have been pre- 
sented some time during the following day, November 25, 1926. 

are also instructed that you find Mr. Joppa himself sent 
the check Montana, you find that after the check was made out 
and delivered Mr. Joppa, ordered sent Edgar, Mont., then 
instruct you that the plaintiff cannot recover this case and your 
verdict should for the defendant.’’ 

check not designed for circulation medium exchange, 
and should presented for payment with the dispatch and diligence 
with the the case and the transactions 
other commercial business. The holder check bound use dili- 
gence obtaining the money, and must present and demand pay- 
ment within reasonable time. 506, 30. 

The rule that check, when delivered the place where the bank 
situated, must presented not later than the close the next busi- 
ness day, subject the qualification that may rendered in- 
applicable the facts and circumstances the particular case. Sec- 
tion 7978, Or. L., declares the law under the Negotiable Instruments 
Act this state follows: 

check must presented for payment within reasonable time 
after its issue, the drawer will discharged from liability thereon 
the extent the loss caused the 

determining what reasonable time presenting check for 
payment, regard had the nature the instrument, the usage 
trade business, any, and the facts the particular case. 

The announcement the case Matlock Scheuerman 
826, made Commissioner King, and apparently relied upon 

between the drawer and payee the rule that, when the 
payee whom the check delivered receives the same place where 
the bank which drawn located, may preserve recourse 
against the drawer presenting for payment any time before 
the closing banking hours the next day. Daniel, Neg. Inst. 
(5th Ed.) 

This was correct statement the law applied the facts 
that case. does not take into consideration the direction for deter- 
mining what reasonable time unreasonable time, provided 
section 7982, Or. Or, other words, does not say, under all 
the circumstances, check must presented the day following its 
receipt when the payee, who receives the check, and the drawer thereof 
are the time the same place where the drawee bank located. 

The first part the last instruction quoted seems leave out 
consideration determining what reasonable time for the presenta- 
tion the check, ‘‘the facts the particular and the usage 
trade business. 

The charge the jury that, the plaintiff himself sent the check 
Montana, they found that the check was made out and de- 
livered Mr. Joppa, and ordered sent Edgar, Mont., the 
plaintiff could not recover this case, was tantamount instructed 
verdict favor defendants. 
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There testimony introduced- upon trial tending show that 
Joppa requested the commsision company send the balance the 
funds, excepting the $20, the Edgar State Bank Edgar, Mont., and 
that the commission company, Mr. Clark, assented such ar- 
rangement. This indicated the circumstances the transaction, 
especially the fact that the commission company directed and stamped 
envelope which send the check the Edgar bank. 

Mr. Clark, manager the commission company, assented 
sending the check the bank Edgar, Mont., would not seem 
material whether the check was mailed Mr. Joppa the com- 
mission company. The assent the arrangement, any, was the 
main thing. the commission company did assent sending the 
check the bank Edgar, Mont., would imply that the check 
should presented for payment within reasonable time the usual 
and ordinary course business. 

think that under the Negotiable Instruments Law the deter- 
mination what was reasonable time for the presentation the 
check question for payment, having regard the nature the 
instrument, the manner which was forwarded through the banks 
from Edgar, Mont., being mailed the 27th day November, 1926, 
and having arrived for presentation the bank Portland De- 
cember 3d, following, under the testimony and all the circumstances 
the case, considering the usage trade business, any, was 
question presented the jury. Section 7982, Or. 

Where there conflict the evidence, there was this case, 
portion the transaction, where facts and circumstances are 
shown from which the inference might reasonably drawn that the 
drawer assented the delay, the question what reasonable time 
within which present check for payment usually one fact for 
the jury under proper instructions from the court. 1069; 
Colwell Colwell, supra; Sheffield Cleland, Idaho 612, 115 20. 

The jury must have understood from the charge the court that, 
the check was delivered the plaintiff Portland, could not 
recover, even though the defendant consented the sending the 
Edgar, Mont., even though the defendant sent the check 
that place. 

think that the charge the jury withdrew from their con- 
sideration facts and tending show that the drawer 
not only consented sending the check Edgar, Mont., for collection 
through the Edgar State Bank, but also co-operated sending the 
check for that purpose, and that the instruction was erroneous and 
prejudicial. 

The general rule that check delivered the place where the bank 
was situated must presented not later than during the course the 
next business day has always yielded special circumstances. 

The special the present case are, claimed 
plaintiff his testimony, the and understanding attend- 
ing the matter mailing the check Edgar State Bank Edgar, 
Mont., and the assent the commission company such arrangement, 
the situation the parties and the bank which the check was sent, 
together with all the other facts the case, among which was the 
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drawing the commission company two separate checks for the 
amount due Joppa, which the small one was intended cashed 
Portland, Or., indicating that the larger one was not handled. 

Mr. Clark the commission company had reason believe, 
knew, that Mr. Joppa was farmer residing near the small town 
Edgar, Mont., which had only one bank, and that such bank would 
not likely have correspondent Portland, Or., which 
could send the check. Mr. Clark indicated objection any way 
the check sent Montana and collected the usual banking 
process. 

stated the note Holmes Sons Briggs and Drum, 
Am. St. Rep. 804, page 808, follows: What such reasonable 
time which present the for payment generally depends upon 
the circumstances the case and the relations which exist between 
the parties. 

contended plaintiff that the rule established recent au- 
thorities seems that under the Negotiable Instruments Law, 
order for check presented for payment within ‘‘reasonable 
time,’’ not necessary that sent direct the place payment, 
but collection through the usual banking channels permissible, pro- 
vided that the route not unreasonably circuitous. 

distant place, however, need not sent direct its place pay- 
ment by. the holder, but the usual and accustomed channel trans- 

contended defendants this money belonged Mr. 
Joppa, the appellant, and the agent, having exercised ordinary care 
placing going and duly organized banking institution, was not 
liable because the insolvency the bank. this contention 
accede. The question the case goes further than this. 
think the commission company, depositing the proceeds the sale 
the hogs its own credit, created liability therefor the bank 
itself, and thus placed the money beyond the Joppa. 
373, and note; Akin Bedford, Mart. (N. 502. 

The commission company was not obliged deposit the funds 
the bank and draw check therefor favor plaintiff, but, having 
done the usual course business, questions regard the check 
are governed the usual rules law. The Packers’ Act USCA 
181-229) does not relieve the commission company from liability. 
was required pay the money plaintiff, and had given bond 
that would doso. That act was passed for the protection shippers. 

The commission company could have paid the money direct 
plaintiff had seen fit Joppa was stranger Portland, 
and had nothing with the selection the bank which the de- 
posit was made. This court should not hold that matter law 
the check question was not within reasonable time. 
That question should presented jury under proper instruc- 
tions the court. 


this case the court further held that, where commission mer- 
chant deposits the proceeds sale its bank its own credit and 
forwards check the customer for the amount due him and the 
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bank fails before the check can collected because the failure 
the drawee bank, the commission merchant remains liable the cus- 
tomer. 


STATE TAXATION NATIONAL BANKS 


The taxation national bank shares state higher rate 
than assessed upon the moneyed capital savings and loan asso- 
ciations, mutual savings banks and other financial institutions, 
invested mortgages, bonds, warrants, collateral loans, 
violation section 5219, United States Revised Statutes, which pro- 
hibits states from taxing national bank shares higher rate than 
that imposed other moneyed the hands individual 
coming into competition with national banks. Where na- 
tional bank has paid such tax under protest the same may re- 
covered back. 

This was decided the Supreme Court Washington the re- 
cent case National Bank Commerce Seattle King County, 
280 Pac. Rep. 16. 

This was action five national banks located the city 
Seattle against King County, Wash., recover tax paid the 
county under protest. 

The plaintiff banks showed that, while national bank shares were 

taxed, savings and loan associations, mutual savings banks and finance 
corporations Seattle had invested substantial amounts, which were 
untaxed, government, state, municipal and other bonds and war- 
rants, mortgages real estate, chattel mortgages, conditional sales 
contracts, ete. was also shown that the one trust company actively 
operating Seattle acted all the fiduciary capacities which na- 
national banks are permitted act under the Federal laws and the 
laws Washington. 

holding that the plaintiff banks were entitled recover the 
taxes paid the court said: 


Congress, mindful that uniform rule taxation nearly 
possible should adopted, section 5219, Rev. St. S., enacted 
rule that the states cannot tax the shares national banks higher 
rate than the states tax other moneyed capital, competitive, the 
hands the citizens the states. That section follows: 

Legislature each state may determine and direct, subject 
the provisions this section, the manner and place taxing all the 
shares national banking associations located within its limits. The 
several states may tax said shares, include dividends derived 
from the taxable income owner holder thereof, tax the 
income such associations, provided the following conditions are com- 
plied with: 
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the case tax said shares the tax imposed shall not 
greater rate than assessed upon other moneyed capital the 
hands individual citizens such state coming into competition 
with the business the national banks: Provided, that bonds, notes, 
other evidences indebtedness the hands individual citizens not 
employed engaged the banking investment business and rep- 
resenting merely personal investments not made competition with 
such business, shall not deemed moneyed capital within the meaning 

Section 5219, Rev. Stats. S.; section 9784, Comp. 
Stats.; section 548, title 12, Code Annotated. 

question presented for determination whether moneyed 
capital this state employed substantial competition with na- 
tional banks and taxed lower rate than the shares stock the 
respondent banks. 

banks are not merely private moneyed institutions, but 
agencies the United States, created under its laws, promote its 
policies; and hence the banks, their property, and their shares 
cannot taxed under state authority, except Congress consents and 
then only conformity with the restrictions attached its consent.’ 
First National Bank Anderson, supra [269 347 (46 Ct. 
138 Ed. 295]) Des Moines Bank Fairweather, 263 103, 
106, Ct. 23, Ed. 191. Congress, appropriate legislation, 
has permitted the taxation shares national banks subject cer- 
tain restrictions. Section 5219 sanctions such taxation the state 
where the bank located, subject the restriction that ‘the taxation 
shall not greater rate than assessed upon other moneyed 
capital the hands individual citizens such decisions 
this court construing this language, established that the phrase 
‘other moneyed does not embrace all moneyed capital not in- 
vested bank shares, but ‘only that which employed such way 
bring into substantial competition with the business na- 
tional banks.’ First National Bank Anderson, supra, 348 (46 Ct. 
138 [70 Ed. 295]).’’ First National Bank Hartford, 273 

Moneyed capital includes ‘‘not only moneys invested private 
banking, properly called, but investments individuals securities 
that represent money interest and other evidences indebtedness 
such normally enter into the business Merchants’ Nat. 
Bank Richmond, 256 635, Ct. 619, 620, Ed. 1135. 

Accepting the term ‘‘moneyed employed section 5219, 
supra, meaning competitive capital, what business competitive 
with the business national banks? This, course, mixed ques- 
tion law and fact. definitely answer that question must as- 
the manner which the capital employed. de- 
termined from the evidence how national banks employ their capital, 
also find from the evidence the kind business the competitors are 
transacting. The evidence and the law decide the issue. 

may exist between other moneyed capital and capital 
invested national banks, serious character and therefore well 
within the purpose section 5219, even though the competition 
with some but not all phases the business national banks. 
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tion 5219 not merely discriminatory taxation which 
favors competing banking business. Competition the sense in- 
tended arises not from the character the business those who 
compete but from the manner the employment the capital 
their command. 

that section 5219 violated wherever 
substantial amount when compared with the capitalization na- 
tional banks, employed either business private investors 
the same sort transactions those which national banks en- 
gage and the same locality which they business. 

First National Bank Hartford, 273 558, Ct. 465 (71 

stating the reason for the enactment section 5219, supra, 
and describing the terms ‘‘other moneyed capital’’ and 
the Supreme Court the United States said: 

purpose the restriction render impossible for any 
state, taxing the shares, create and foster unequal and un- 
friendly competition with national banks, favoring shareholders 
state banks individuals interested private banking engaged 


operations and investments normally common the business 


term ‘other moneyed capital,’ the restriction, not in- 
tended include all moneyed not invested national bank 
shares, but only that which employed such way bring 
into substantial competition with the business national bansk. 

capital brought into such competition where 
invested shares state banks private banking; and also where 
employed, substantially the loan and investment features 
banking, making investments, way loan, discount otherwise, 
notes, bonds, other securities with view sale repayment 
and reinvestment.’’ 

First National Bank Anderson, 269 341, Ct. 135, 
Ed. 295. 

From the foregoing clear that, appears from the evidence 
that the business which the competitors are engaged the same 
kind and character the business transacted the national banks 
any its departments, then the competitive character has been 
determined. 

The business respondent banks consists loans on, and invest- 
ments in, mortgages, notes, accounts, bonds, and warrants; the dis- 
counting and negotiating promissory notes, drafts, bills exchange, 
and other evidences debt; the purchasing discount conditional 
sale contracts and chattel mortgages upon automobiles and other 
the receipt savings, time, and commercial deposits; the buy- 
ing and selling exchange; the lending money personal security 
and collateral security; the operation safe-deposit vaults; the 
general trust departments; and the operation bond de- 
partments for the purchase and sale interest-bearing securities. 

The evidence amply sustains the finding the trial court that sub- 
stantial moneyed capital was employed competition with the busi- 
ness carried the respondent banks. 

From the facts above stated appellant’s (the defendant county’s) 
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position, that harmful competition has been shown and the business 
the national banks conducted not within the scope section 
5219, manifestly not tenable. The fact substantial competition 
the lines business which respondents were actually engaged 
established. not contended that the capital employed the 
above enumerated competitors not substantial compared with the 
capital employed the respondent’ banks. The respondent banks, 
authorized do, were actually engaged making the same class 
investments and transacting the same kind business their 
competitors. 

first question importance which suggests itself construing 
the reference the statute the ‘business’ national banks the 
one whether the statute means the business which national banks are 
authorized transact the business which may appear given 
case alleged competition particular bank group banks 
actually transacting; whether the basis this test potential busi- 
ness actual transactions. think that the former interpretation 
placed upon the statute and that was the intent Congress 
and the Legislature that this test taxation should the one 
whether moneyed capital was engaged competition with the business 
which national banks are authorized carry rather than the one 
whether was being used operations which brought into direct 
competition with actual transactions then and there being 
national People Goldfogle, 242 277, 300, 151 
452, 460. 

The same class investments which the competing capital was 
employed was open the respondent banks, and ‘‘it enough, ‘as 
stated, both engage seeking and securing the same locality 
capital investments the now under which are 
substantial amount. First National Bank Hartford, 

Simple investments individuals are not 
less made the individual either his banking investment busi- 
ness. The test the manner which man employs his money 
business. When established that the business claimed 
petitive being carried on, and the money being employed the 
same manner that the national banks are employing their money 
any one their capacities, then the competitive nature the business 
established under section 5219, Rev. St. 

There has been quite revisal the business finance within 
the past years. Investment companies, bond houses, and loan com- 
panies, they are now conducted, are comparatively recent origin. 
Bond houses sell bonds the same kind that national banks buy and 
sell. companies lend money assigned accounts, which 
business which national banks engage. The companies 
lend money automobile paper, large business which the national 
banks engage, and there evidence that the national banks’ entry 
therein antedated number years the invasion the field 
the finance companies. The activities the trust company were 
competition with the business the respondent banks. This branch 

The mutual savings banks take deposits and invest bonds and 


q 
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securities the character which the national banks invest. The 
investments are made for the same purpose that the national banks 
invest their capital—for the earnings. not the name that gives 
the right exemption. what they do. The investments the 
savings and loan associations collateral loans more than $1,500,- 
000 class securities respondents collateral for 
loans clearly establish the fact substantial moneyed capital 
competition with the national 

The evidence the cases bar clearly preponderates support 
the finding the trial court that moneyed the hands 
individual citizens this state employed substantial competi- 
tion with national banks and taxed lower rate than the shares 
stock respondent banks. The Supreme Court the United 
States has recent years repeatedly held that business the kind 
shown the evidence these cases constituted competition the 
character Congress contemplated discriminative against national 
banks under section 5219, Rev. St. 


COLLECTING BANK LIABLE FOR NEGLIGENCE 
CORRESPONDENT BANK 

negligence for collecting bank forward check direct 
the bank which the check drawn. 

the collection not consummated because the failure the 
drawee bank, the collecting bank will liable the owner the 
check. This the rule adopted practically all the states 
which the question has arisen. may mentioned however that 
about twenty the states statutes have been enacted protecting 
banks against this form liability. 

Where check forwarded direct the drawee bank and the 
latter issues its draft payment but fails two days later and before 
the draft can collected, the collecting bank will liable its 
depositor even though appears that the depositor held the check 
his possession for six days before depositing it. Although, such 
circumstances, the check would have been collected had been 
deposited promptly, the forwarding the check the drawee direct 
and not the depositor’s retention for six days the proximate 
the loss. 

bank, the making collections, bound exercise reason- 
able care the selection its correspondent banks. negligent 
for collecting bank send check for collection correspondent 
which takes the check the following conditions: ‘‘All items not 
payable through the Kansas City Clearing House Association credited 
only subject final cash payment. These are forwarded for collection 
solely depositor’s risk and will not liable for any act, omis- 
sion default correspondent sub-agents employed, the dishonor 
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returns received from such correspondents agents, for loss 

The three propositions above set forth were decided recently 
the Supreme Court Kansas the case People’s State Bank 
Liberal Kismet Equity Exchange 281 Pac. Rep. 899. 
this case the following facts appeared: 

September 27, 1923, one Rinehart delivered the defendant 
association his check for $488.62 drawn the Home State Bank 
Greensburg, Kansas. 

October 3rd the defendant deposited the check the plaintiff 
bank Liberal, Kansas. 

October 4th the plaintiff indorsed the check and forwarded 
the Commerce Trust Company, its regular correspondent bank 
Kansas City, Missouri. 

The Commerce Trust Company acknowledged receipt the check 
letter containing the following language: ‘‘All items not payable 
through the Kansas City Clearing House Association credited only 
subject final cash payment. These are forwarded for collection 
solely depositor’s risk and will not liable for any act, omission 
default correspondent sub-agents employed, the dishonor 
returns received from such correspondents agents, for loss 
items the 

October 6th the Commerce Trust Company forwarded the 
direct the Home State Bank which was drawn. 

October 8th the check was received the drawee bank and 
the same day forwarded the Commerce Trust Company its 
draft for the amount the check its Kansas City correspondent, 
but the Home State Bank failed two days later and before its draft 
could collected. 

The plaintiff bank had permitted the defendant, its depositor, 
draw against the deposit the check and this action was brought 
recover the amount withdrawn. Applying the rules above set forth 
the court held that the plaintiff was not entitled recover. render- 
ing its decision the court made the following conclusions law: 


The conduct the defendant holding the Rinehart check 
from September October constituted such negligence would 
have defeated action against the maker the check but 
the rights subsequent holders including the plaintiff this action 
were way affected such negligence. 

The conduct the Commerce Trust Company forwarding 
said check direct the Home State Bank constituted such negligence 
would have rendered said Commerce Trust Company liable the 
parties this action for the loss sustained, were not for the condi- 
tions under which accepted said check from the plaintiff for 
tion. 

The written stipulations the letter from the Commerce 
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Trust Company the plaintiff acknowledging receipt the check 
relieve the Commerce Trust Company from liability for its negligence 
forwarding the check the Home State Bank. 

The conduct the plaintiff forwarding the check the 
Trust Company under the terms the written acceptance 
said trust company and the custom existing between plaintiff and 
the trust company which relieved the trust company from liability for 
its negligence constituted such negligence the part the plaintiff 
bank render liable the defendant for the loss sustained 
reason the negligence the trust company hereinbefore mentioned. 
The defendant entitled judgment for its 


The following paragraphs are quoted from the court’s opinion: 


The court held the plaintiff bank liable the defendant for the 
negligence its correspondent bank sending the check directly 
the bank which was drawn account the plaintiff bank having 
selected correspondent bank that relieved itself substantially 
all liability, and rendered judgment against plaintiff and favor 
defendant for costs, from which the plaintiff appeals. 

Appellant (the presents its arguments the assign- 
ments error under three headings: (1) Delay defendant was 
proximate loss; (2) plaintiff was not negligent; (3) plaintiff 
was not liable for acts correspondent. 

will consider these questions the order named. The findings 
show that the appellee held the check for six days, and there can 
question such delay constituting negligence, and under slightly 
different circumstances might have been, not only the proximate 
but the whole cause, the loss. not much the length 
time that the check held that affects the liability the parties 
the relation that delay the result attained. one the cases 
cited appellant, Anderson Elem, 111 Kan. 713, 208 573, 
1202, the payee the check held twenty-four days before 
presenting it, and between the indorsee and drawer was held 
not unreasonable time. The drawer had stopped payment 
the morning after had been given. was there held that the 
indorsee could recover notwithstanding the delay. 

The appellant’s argument would conclusive the bank 
Greensburg had failed before the check arrived there, Rinehart 
had checked out all his funds before the check reached the bank. 
either case the delay the appellee would have been the proximate 
the loss. But, notwithstanding this unnecessary negligent 
delay six days, the check reached the bank time, the bank was 
still open, the money was still there, and the check was paid and 
turned back Rinehart, the drawer. Where was the loss account 
this delay? There was none. course, the thought the 
appellant that this payment was only two days before the bank closed 
its doors, and, the check had been sent promptly, would have 
been there eight days before the failure, which would have given more 
time cash the draft the bank gave for the check instead cash. 
Unless the loss the direct result the delay, and can ascribed 
some way, the delay not the proximate cause the loss, and 
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this especially true, there some independent intervening cause 
directly connected with the loss. 

term ‘proximate cause’ applied the law damages 
apparently incapable any strict definition which will suit the terms 
every case. Broadly, however, act omission the proximate 
cause loss where there intervening, independent, culpable, 
and controlling cause, or, other words, where there unbroken 
connection between the act and the damage.’’ 734, 735. 

there intermediate cause disconnected from the 
primary act and self-operating which produces the injury, will 
regarded the proximate cause and the author the original act 

Cause. That which, natural and continuous 
sequence, unbroken any new cause, produces event, and without 
which the event would not have (Bouvier’s Law 
ary, Vol. 2762.) 

other unintentional wrong does not furnish 
foundation for cause action for damages unless 
proximate cause the injury sustained.’’ 

‘proximate cause’ injury that cause which, 
natural and continuous sequence, unbroken any efficient intervening 
cause, produces the injury, and without which the result would not 
have 

two distinct causes are successive and unrelated their 
operation, one them must the proximate and the other the 
remote cause. such case the law regards the proximate the 
efficient and consequent cause, and disregards the remote.’’ 
Co. Justice, Kan. 10, Syl. pars. and 101 469. 

The second and third headings will considered together. 

urged the appellant (plaintiff) that the plaintiff was not 
negligent, that there were allegations the pleadings making the 
negligence the plaintiff issue, and that there distinction 
between being negligent for having sent the collection correspond- 
ent, which its written acceptance thereof relieved itself from prac- 
tically every liability, and being responsible for the negligence its 
the answer, there can doubt after reading the last paragraph 
before the prayer. true the answer does not contain 
allegations the relief with which the Kansas City correspondent 
clothed itself its printed acceptance the check, nor any allega- 
tion that the sending the check the plaintiff constituted negli- 
gence stated the conclusions law, but pleadings ‘‘are the 
written statements the parties the facts constituting their 
claims and defenses’’ (R. 60—701), and are not framed indicate 
advance the conclusions law based upon those facts. The answer 
alleges plaintiff sent the check the Kansas City correspondent 
its agent, and that the correspondent negligently sent the check directly 
the bank which was drawn, and concludes ‘‘that reason 
the premises the plaintiff indebted,’’ ete. 

The language the fourth conclusion law readily capable 
the construction placed the appellant (plaintiff), that the 
reached that the negligence the plaintiff consisted 
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sending the check correspondent that announced itself volun- 
tarily irresponsible instead being liable for the negligence its 
agent representative. The effect the conclusion is, however, that 
the negligent conduct the plaintiff sending the check this 
correspondent rendered liable for the loss sustained the negligent 
eonduct the correspondent. Suppose the plaintiff had committed 
the check the hands irresponsible youth for would 
not have been negligence the part the plaintiff bank for placing 
such hands the youth had lost the check failed return 
with the cash? The analogy absolutely applicable. The correspond- 
ent, although fact highly responsible financially and otherwise, 
voluntarily stripped itself practically every vestige responsibility 
accepting the trust. was unquestionably negligent for the plain- 
tiff, knowing the custom and plan this correspondent, that would 
relieve itself substantially all responsibility commit such import- 
ant business it. Appellant insists that defendant knew that the 
check would through correspondent bank, 
plaintiff would send some bank for this purpose. Although the 
defendant knew this custom, had right rely upon its being 
sent responsible parties, protect him every reasonable 
way. Appellant maintains that, when has used reasonable 
select responsible agent correspondent, its duty the depositor 
has ended, and cites number authorities support such hold- 
ing. This rule, stated well-recognized authority, follows: 
bank for the default its correspondents agents favors the rule 
against such liability, and holds that the initial bank liable the 
depositor for the default correspondent bank only event 
that has failed exercise reasonable care the selection its 
agents and Brady Bank Checks (2d Ed.) 446. 
Did the plaintiff use reasonable care the selection its agent 
correspondent when selected one known have made itself 
voluntarily irresponsible for loss under its charge and that 
its agents and representatives? There can but one answer 
this question, and that the negative. applying this rule 
this case, are not assuming adopt the rule Kansas; 
are simply applying urged the appellants the facts this 
ease. the most favorable all rules and theory the liabili- 
ties original banks for the negligence their correspondent banks. 
hold that the plaintiff was negligent not using reasonable care 
the selection responsible agent correspondent bank, and 
that therefore liable the plaintiff for the negligence such 
correspondent bank. ‘The appellant the correspondent bank 
was negligent, but insists should respond the defendant directly. 
The negligence the correspondent bank consisted sending the 
check directly the bank which was drawn accepting 
draft instead cash. This has for long time been held negli- 
gence this state, and for good reasons should continue held. 
drawee, residing distant place, for payment; and the holder 
responsible for any loss occasioned adopting such Ander- 
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TAKING CHATTEL MORTGAGE FOR USURIOUS LOAN 
MISDEMEANOR 


recent decision the New York Court Appeals, People 
Shakun, 167 Rep. 187, held that the taking chattel 
mortgage for usurious loan not misdemeanor under New York 
statute providing that one who takes security for ‘‘tools implements 

The defendant this case loaned sum money excess 
$200, usurious rate interest Charles Megonegal, who was 
the owner print shop. security for the loan the defendant 
took from Megonegal chattel mortgage upon certain articles con- 
tained the print shop. The articles question were described 
the mortgage follows: 


One 10x15 Printing Press with motor equipment; One 
in. Power Paper Cutter; Two City Stands with all type; One 
Hamilton Cabinet with all type; One Vecto Heater Furnace; Two 
Electric Fans; All furniture, fixtures, chattels and supplies. 


Because his acceptance the mortgage the defendant was 
indicted for violating section 2400 the New York Penal Law which 
provides: 


person who takes security upon any household furniture, sewing 
machines, plate silverware actual use, tools implements 
trade, wearing apparel jewelry, for loan forbearance 
money, conditioned upon the payment greater rate than six 
per centum per guilty misdemeanor. 


was held that the plaintiff did not violate this section the 
Penal Law taking the mortgage, for the reason that the articles 
enumerated the mortgage are not ‘‘tools implements trade’’ 
within the meaning the section question. holding the court 
said: 

well settled that criminal statute should narrowly con- 
that acts otherwise innocent and lawful, not become crimes, 
unless there clear and positive expression the legislative intent 
Am. St. Rep. 762. People Phyfe the court said: ‘‘The citizen 
entitled unequivocal warning before conduct his part, which 
not malum se, can made the occasion deprivation his 
liberty property.’’ construing statute such this, that 
will have presented ‘‘unequivocal warning’’ citizen that his in- 
tended act criminal, must hold that those articles which may 
not accepted pledge for usurious loan are the ‘‘tools im- 
plements which popular usage are commonly regarded 
such. that usage, ‘‘tool’’ instrument manual opera- 
tion (Oxford Webster International Dictionary) 
implement ‘‘commonly used the hand one man some manual 
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labor necessary for his Bouv. Law. Dic. 3285). 
are give words their common and ordinary meaning, unless 
obvious from the statute, that the evil suppressed, remedy 
advanced, requires the construction should limited enlarged; 
and the word our best lexicographers defined ‘‘any in- 
strument manual Spooner Fletcher, supra. 
think that was this restricted sense that the Legislature used the 
words ‘‘tools implements trade’’ the statute under considera- 
tion. 

The record contains testimony describing the nature the 
mortgaged printing press and the mortgaged paper cutter, nor describ- 
ing their characteristic use. The one ‘‘printing press with motor 
the other ‘‘power paper Evidently, they 
are machines which are power driven. Whether the mechanism 
simple complicated; whether the machines are operated one 
many; whether they were any time operated the mortgagor— 
these matters are not informed. The other articles mentioned, 
such types and shop furniture, are clearly employed auxiliaries 
the use the press and the cutter, and that use must judged. 
think that, under the proof given this case, none the articles 
were ‘‘tools implements Therefore, making mort- 
gage thereupon, the defendant was not guilty violation section 
2400 the Penal Law. 


BANK ENTITLED RESCIND PURCHASE PROPERTY 
OFFICER 


vice-president and director bank, whom the president 
was indebted the sum $9,000, purchased building from the 
president the price $25,000. The president returned $9,000 the 
purchase money the vice-president. The latter subsequently sold 
the building the bank for $25,000. appearing that the property 
was worth only $15,000, that the building was not bank building, 
that the bank had lease the premises then which 
had three years run and that the purchase was not for the best 
interests the bank, was held, recent decision the Appellate 
Court Indiana, that the bank was entitled rescind the purchase. 
The case Schemmel Atlas State Bank, 167 Rep. 625. 

The following paragraphs are quoted from the court’s opinion: 


the case Klein al. Independent Brewing Ass’n, 231 IIL. 
594, 434, the appellant, stockholder and director the 
appellee company, prayed that certain real estate that had been pur- 
the corporation from certain defendants, Leo Ernst and 
Otto Ernst, Jr., officers and directors the corporation, reconveyed 
under direction the court, and that all the defendants except the 
corporation required account for and pay into the corporation 
such moneys should found due account such real estate 
transaction over and above the amount realized from the sale the 
real estate, the court should order the same sold. 
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The main charge the bill was certain real estate Chicago, 
which the officers and directors caused conveyed the corpora- 
tion excessive values. court ordered reconveyance, and, 
case there refusal accept the same, said real estate sold 
and the defendants Ernst with the proceeds the sale 
and judgment for the balance due entered against them. The court 
said: ‘‘While the management the corporation was committed 
the board directors, which acts majority, and said board was 
authorized the resolution and by-law purchase [said] real 
estate used furtherance its legitimate business, the 
utmost good faith required all transactions, and where the 
directors are selling their own property the corporation they control 
and manage, court equity will scrutinize the transaction very 
closely, and will not permit the directors deal with themselves 
their own advantage individuals and the injury the corpora- 
tion. 

also held that the corporation the stockholders could main- 
tain the action. 

corporation not precluded from recovering for fraud com- 
because the parties committing the fraud were stockholders, and 
permit such recovery would operate the benefit the holder their 
shares. Affirmed, United States Supreme Court, 225 111, 
Ct. 641, Ed. 1009, Ann. Cas. 1913E, 875. 

Where the directors corporation execute fraudulent contract 
with third party the express approval required number 
stockholders and the scheme will result serious injury them, 
the corporation, equity will set aside the fraudulent transaction and 
the delinquent parties account. Flynn Brooklyn City 
Ry. Co. al., 158 493, 520. The court says: 
courts compel directors stockholders, act wisely, 
they can compel them act 

The same rule strict honesty applied sale 
corporate property the purchase property. Cole Wells, 224 
Mass. 504, 113 189. 

The defense laches (delay) cannot prevail, long the plain- 
tiff was wholly the power the defendants. Old Dominion, 
Co. Bigelow, 203 Mass. 159, 193, (N. 8.) 314, 
page 338. 

The complaint this case under consideration does not use the 
word describing the acts charged against the 
appellant. charge that party has committed fraud without 
alleging the acts constituting fraud would not sufficient. The 
essential elements good pleading are the facts. 

The facts stated the complaint constitute constructive fraud 
defined the case Leader Pub. Co. Grant Trust Savings Co., 
182 Ind. 651, 108 121, 124, follows: fraud, 
legal fraud, arises acts course conduct which, 
law, would, either the particular case common experience, 
secure unconscionable advantage, irrespective the existence 
evidence actual intent 

where the law infers fraud from the relationship the parties 
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and the which surround them independent the inten- 
tion. actual fraud, intent element primary importance, 
Koon, 151 Ind. 182, 235; Gorham Gorham, Ind. App. 
408, 103 16. 

The character the relationship which exists between the officers 
private corporation and the corporation that principal and 
agent, and the rules relating honesty and fair dealing the man- 
agement the principal’s business the agent apply. They must not 
any degree allow their official conduct swayed their private 
interest, which must yield official duty. Wainwright 

The appellant herein contends that the decision the court was 
not sustained sufficient evidence. not contended anywhere 
the appellant (the vice-president) that the sale was not made, there 
question but that the appellant received $25,000 commercial 
paper that value for the exchange the real estate conveyed the 
appellee. 

Goodrich testified that ‘‘the building was purchased from 
the appellant and was worth about $15,000 $16,000 and that would 
good price for it.’’ 

Goodrich testified that ‘‘it was not worth over 

Edward Rinard testified that ‘‘$15,000 would very liberal 
valuation the property.’’ 

Shreeve says that figured the building was worth about 
16,500. 

Chas. Simmons said, ‘‘Would judge the building worth 

Robert Price said, ‘‘I think $14,000 would the limit 
that time.’’ 

The value the property the kernel this contention, and upon 
that question and other questions involved there sufficient evidence 
sustain the decision the court. 

Error also assigned admitting the testimony James 
Goodrich and overruling motion strike out the same. 

the trial, the witness James Goodrich was asked the follow- 
ing question: ‘‘Now bearing mind all these things you have testified 
about your experience the banking business, wish you would 
state whether your opinion the purchase the Fisher building for 
the sum $25,000 cash its equivalent the Atlas State Bank 
that time was for the best interest that banking institution?’’ The 
appellant objected the ground, among others, that the opinion 
sought not upon matter proper subject for either expert 
opinion evidence, and that invades the province the court 
the question upon which the answer was sought elicited one 
the ultimate things the court must determine. This objection was 
overruled, and the witness answered, 

Without deciding the question sufficient say that the above 
ruling, error, harmless, for the reason that the finding facts 
was sustained the testimony other competent witnesses who 
detailed sufficient facts for the court justly conclude the purchase 
the real estate was not for the best interests the bank but 
further the private interest the appellant. 


q 
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Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


CUSTOM PERMITTING BANKS MAKE 
COLLECTIONS EXCHANGE 


United States Fidelity Guaranty Co. Forest County State Bank, 
Supreme Court Wisconsin, 227 Rep. 


Where there general banking custom that effect 
proper for bank receiving item for collection make the 
collection exchange, instead insisting cash. the 
event that the exchange remains uncollected, because the failure 
the issuing bank, the collecting bank will not liable its 
depositor. 


Action the United States Fidelity Guaranty Company 
Baltimore, Md., and another, against the Forest County State Bank 
Crandon, Wis. From judgment for plaintiff, defendant appeals. 
Reversed with directions. 

This appeal from judgment favor the plaintiffs- 
respondents and against the defendant-appellant. 

Goggins, Brazeau Graves, Wisconsin Rapids, for appellant. 

Allan Classon, Oconto, for respondents. 


CROWNHART, J.—This case comes here the 
litigation considered Forest County Poppy, 193 Wis. 274, 213 
676. The facts are not dispute. related that case 
and found this case, Poppy was county treasurer Forest county. 
was required make deposits funds the county county 
depositories designated such the county board. This neglected 
and refused until commanded the judgment the circuit 
After some delay went the First National Bank Cran- 
don, where had county funds deposit, and secured blank 
check draft, which took his office and filled out the nature 
sight draft the First National Bank Crandon, favor 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 256. 
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the Forest County State Bank, which bank was situated Crandon, 
across the street from the First National Bank, distance about 
200 feet. then took this sight draft check the Forest County 
State Bank, where already had account county treasurer, 
made out deposit slip for the amount, and the same with 
the bank and received credit for the amount the draft. This was 
done about closing time the bank that day. 

the following day, April 21, 1925, accordance with the usual 
custom, the two banks cleared their accounts charging checks 
drafts against each other, and balancing the account draft 
correspondent bank. this time was found that the Forest County 
State Bank had balance its favor against the First National Bank 
$2,347.74. The First National Bank thereupon issued draft 
the Federal Reserve Bank Minneapolis the Forest County State 
Bank for that amount, and debited Poppy’s account its books 
accordingly. The Forest County State Bank thereupon forwarded 
the draft the Federal Reserve Bank its correspondent Mil- 
waukee for collection. 

April 22, 1925, the First National Bank Crandon was closed 
order the Federal Banking department, and receiver was 
appointed, who stopped payment all checks that bank out- 
standing, including the draft the Forest County State Bank. That 
draft, having been refused payment, April was returned 
the Forest County State Bank and received there April 27, 1925, and 
was thereupon charged back the account Henry Poppy county 
treasurer. Forest county brought suit for the amount claimed 
due the county, against Henry Poppy and the United States 
Fidelity Guaranty Company, his surety, the respondent herein, and 
that action recovered judgment for the amount the draft 
question $2,347.74, which judgment was paid the respondent 
guaranty company, surety the treasurer. The guaranty company 
was thereupon subrogated all the rights Henry Poppy, the county 
treasurer, and brought this action such, claiming that the Forest 
County State Bank became the owner the sight draft here mentioned 
upon the same being deposited with it, and that the matter became 
completed transaction that time. therefore demanded judgment 
against the Forest County State Bank because its refusal pay 
the amount the draft charged back Henry Poppy. 

The trial court held that the transaction between Poppy and the 
Forest County State Bank, when deposited the sight draft therein 
the 20th April, 1925, amounted sale the sight draft 
the Forest County State Bank, and that thereupon became the owner 
thereof with the right charge back the drawer only case 
dishonor after presentment and notice the drawee. other words, 
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the learned circuit judge held the sight draft negotiable instru- 
ment, with the only liability attached that ‘an indorser the 
contract. 

But there was indorsement this case. The sight draft was 
never used negotiable instrument, but remained the hands 
the original parties it. There was contract indorsement, and 
could ‘be none under the circumstances. The circuit court based its 
decision Douglas Federal Reserve Bank, 271 489, Ct. 
554, Ed. 1051, and Aebi Bank Evansville, 124 Wis. 73, 102 
329, 964, 109 Am. St. Rep. 925. Whether not 
there was sale the instrument question would depend the 
intention the parties. Ruling Case Law, 524, 152 (9). 
able Trust Co. Rochling, 275 248, Ct. 158, Ed. 
264. There was nothing this transaction that would indicate the 
intent the parties make sale purchase the instrument 
question, and such transaction can reasonably inferred from 
the facts the case. Manifestly, the Forest County State Bank 
would not purchase check draft this amount without indorse- 
ment any inquiry whether not the same would honored. 

Under somewhat similar state facts, the Supreme Court 
Ohio held, Hilsinger Trickett, Ohio St. 286, 305, 307, 
Ann. Cas. 421: ‘‘But the delivery the certificate the 
manner shown the admitted facts was delivery for collection; 
course, result liability the part the bank case collec- 
tion, and imposing the duty reasonable diligence efforts collect. 
short, the plaintiff, the act sending the certificate, made the 
bank his agent for the collection the 

Forest County Poppy, 193 Wis. 274, 281, 213 676, 
678, speaking this same transaction, said: ‘‘He [Poppy] sought 
transfer the cash draft the First National Bank, given 
the Forest County State Bank, and thereby made such bank his 
agent making the transfer.’’ 

While that statement not necessarily conclusive this case, 
was advisedly made and now adhered to. 

But contended that even though the Forest County State 
Bank was the agent the plaintiff collect said draft, such agency 
was terminated said bank when chose accept the Minneapolis 
draft from the First National Bank lieu cash. appears that 
the First National Bank had hand eash, the time the checks 
were cleared April 21, sufficient sum have paid the balance 
due the Forest County State Bank cash, and had the Forest County 
State Bank demanded the cash probably would have received it. 

undoubtedly the rule that collecting agent without author- 
ity accept from the principal debtor anything other than legal 
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tender, and that rule applies banks receiving commercial paper for 
collection, unless there general custom the contrary. this 
case appears without controversy, and the court finds, that 
was general custom for banks accept the drawee bank’s draft 
check instead money, and that the transaction this case was 
strictly accordance with that general custom. 

agent has implied authority from his principal business 
his behalf accordance with the general custom that business. 
bank his agent for the collection the check draft, Poppy 
deemed have assented and authorized his agent act accordance 
with the usual and general custom banks making such collections. 
the Hilsinger Trickett, supra, the court, referring 
similar matter, said: ‘‘In doing (plaintiff) must held 
have assented the usual procedure banks making such collec- 
tions, provided such procedure reasonable; and the burden 
proving the usual methods unreasonable upon the party complain- 

Poppy was charged with knowledge the general custom banks 
this respect. Ross Northrup, King Co., 156 Wis. 327, 144 
1124, was said: ‘‘A general trade custom among wholesale 
seedsmen not warrant seeds binding upon retail dealer pur- 
chasing from one them although such purchaser may ignorant 

There was proof this case that the general custom mentioned 
was unreasonable, and the reasonableness such custom has been 
generally recognized the courts. Where liability has resulted from 
the surrender check draft, and the acceptance another check 
draft lieu thereof, has been because the paper ‘be collected 
was satisfied and discharged, the rights the maker any 
indorser thereon have been lost impaired. such case there 
strong reason for holding liability one whose conduct has resulted 
the loss. However, this case there was loss reason the 
surrender the paper. The liability the First National Bank 
Poppy was not satisfied, and there was indorser affected. 
The relation the parties stood just the same after the surrender 
the check before. 

are satisfied, and hold, that the Forest County State Bank 
was the agent Poppy collect the sight draft deposited with the 
bank; that the Forest County State Bank acted with due diligence 
and within its authority agent making such collection; that the 
acceptance the draft from the First National Bank the Federal 
Reserve Bank Minneapolis was accordance with the general 
banks making such collections; that the agent’s authority 
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act accordance with such general custom was implied; and that 
there was the part the Forest County State Bank 
the transaction involved. follows that the circuit court was 
error rendering judgment against the bank. 

The judgment the circuit court reversed, with directions 
dismiss the complaint. 


BANK CANNOT SET OFF COUNTY DEPOSIT 
AGAINST OFFICIAL’S PERSONAL DEBT 


New York Indemnity Co. Corporation Commission, Supreme Court 
North Carolina, 150 Rep. 


bank cannot, upon its insolvency, set off deposit county 
funds the name the sheriff the county against debt owing 
the bank from the sheriff personally. 

this case the sheriff Hyde County deposited county funds 
the Bank Belhaven. Later the bank became insolvent and 
the time the sheriff was indebted the bank personally 
amount larger than the amount the county deposit. The sheriff 
the time was also insolvent. The plaintiff company was 
surety the sheriff’s bond and such made good the amount 
the county. this action was held that the bank could not 
set off the county deposit against the debt owing the 
sheriff. The plaintiff company was entitled the dividend the 
county deposit. 


Submission controversy without action between the New York 
Indemnity Company plaintiff and the Corporation Commission 
North Carolina, liquidating agent the Bank Belhaven, defend- 
ant. Judgment for plaintiff, and defendant appeals. Affirmed. 

The facts: Swindell was sheriff Hyde County. deposited 
the Bank Belhaven $1,522.12 the name Swindell, 
sheriff. The funds deposited came into his hands sheriff and 
county funds which must account for, and which was obliged 
pay over the County Hyde. also carried personal account 
the name Swindell. borrowed money personally from 
the Bank Belhaven, and also personally indorsed some notes. The 
Bank Belhaven closed its doors the 16th day March, 1927, 
and the Corporation Commission undertook its liquidation. the 
time its closing, there was deposit said bank the aforesaid 
$1,522.12 funds the County Hyde and deposited 
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$9.99 the name Swindell. that time Swindell 
was personally indebted said bank the amount $800, repre- 
sented note signed him, and was personally indebted said 
bank indorser two other notes the amount $500 and 
$370.75, respectively. The plaintiff this action was surety the 
official bond Swindell, sheriff. suit the proper officials 
the county against the plaintiff and Swindell, sheriff, judg- 
ment was entered discharging, for consideration paid plaintiff, 
the obligation said sheriff and the plaintiff, his surety, the 
said county, and specifically subrogating the plaintiff the rights 
said county and deposit the Bank Belhaven carried 
the name Swindell, sheriff. Upon demand the plaintiff 
that depositors’ dividends paid the holder the rights 
the County Hyde said deposit, the Corporation Commission, 
liquidating agent, refused make any such payment, but claimed 
set-off because the personal indebtedness the bank 
Swindell. Swindell insolvent. Upon suit being brought, 
was entered favor the plaintiff, declaring the plaintiff 
entitled regular depositors’ dividends the deposit $1,522.12 
the name Swindell, sheriff, and from the judgment the 
defendant appealed. 
Bailey, Raleigh, for appellant. 
Smith Joyner, Raleigh, for appellee. 


CLARKSON, J.—T. Swindell, sheriff Hyde County, had 
deposit the Bank Belhaven $1,522.12 the name 
Swindell, sheriff. The funds deposited came into his hands sheriff 
and county funds which must for and which was 
obligated pay over the County Hyde. 4270, part 
follows: ‘‘If any clerk the superior court any sheriff, treasurer, 
register deeds other public officer any county town the 
state shall embezzle wrongfully convert his own use, corruptly 
use, shall misapply for any purpose other than that for which the 
same are held, shall fail pay over and deliver the proper 
persons entitled receive the same when lawfully required do, 
any moneys, funds, securities other property which such officer 
shall have received virtue color his office trust for any 
person corporation, such officer shall guilty 

The Bank Belhaven became insolvent, and its affairs are being 
liquidated defendant Corporation Commission. the time 
closing its doors, Swindell, sheriff, before mentioned, had 
deposit $1,522.12. Swindell his own name had deposit 
$9.99. the time Swindell was indebted the bank the 
sum $800 note signed him and indorser two other 
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notes, one for $500, and the other for $370.75, making total 
$1,670.75. 

action brought the proper officials, judgment was entered 
against the plaintiff surety Swindell’s bond sheriff 
payment certain sum, and the judgment plaintiff was subro- 
gated all the rights the county and the deposit the Bank 
Belhaven $1,522.12, the name Swindell, sheriff, and 
which the sheriff was obliged pay the county. 

contended defendant Corporation Commission North 
Carolina, liquidating agent the Bank Belhaven, that has the 
right set off the $1,522.12 the name Swindell, sheriff, and 
which the sheriff was obligated pay the county against the per- 
sonal indebtedness the sheriff $1,670.75 due him the bank 
note and indorser. cannot hold. 

The sheriff, embezzled wrongfully converted his 
own use, corruptly used misapplied for any purpose, 
failed pay over and deliver the proper party, was guilty 
felony. the present action the sheriff was obligated pay 
over the county. This was trust fund the most inviolate kind— 
the fund public official. 

Marshall Kemp, 190 page 493, 130 193, 194, 
said: ‘‘The liability public officer differs from that 
trustee bailee. The general rule that officer who enters into 
obligation account for money received virtue his office 
insures the safety all funds received him his official capacity, 
insures, Justice Rodman said, against loss any means whatever, 
including such losses arise from the act God the public 
505, Chief Justice Pearson expressed the same opinion saying 
that such officer accountable debtor who can relieve himself 
only payment. His liability policy and the 
evil consequences which would follow from less rigid rule, well 
the language his official bond.’’ 

Board Com’rs Bladen County Clarke, supra, page 
257 C., said: ‘‘It must not inferred from this, how- 
ever, that the money belongs the sheriff, dealt with his own, 
bank deals with its deposits, otherwise than permitted 

This rigid rule that public officers are insurers does not ordinarily 
apply trustees and bailees, unless made special contract. 
Sams Cochran, 188 731, 125 626; Marshall Kemp, 
supra. 

The principle set-offs thus stated 357, pp. 658, 
659: ‘‘In order warrant set-off course necessary that the 
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money deposited shall belong the depositor, and hence the rule does 
not apply where the bank has knowledge that the moneys are held 
the depositor trust, his public official, agent, 
factor See Wilbur Mortgage Loan Co. (S. C.) 149 
262. 


bank having notice that deposit held one for the use 
another, security for another, has only such right set-off 
not inconsistent with the rights the latter. United States 
Butterworth-Judson Corp., 267 387, Ct. 338 [69 Ed. 
Trust Co., 180, 793; Continental Trust Co. 
Spencer, 193 745, 188 124. 


think that Coburn Carstarphen, 194 368, 139 
596, 819, distinguishable from the present action. 
the Coburn Case affirmatively appears that the treasurer, Carstar- 
phen, was solvent; that treasurer was the insurer the deposit. 
255, that the sheriff was liable, although the money had been placed 
iron safe and stolen therefrom. The county was not protesting 
against the set-off, nor did claim the deposit. Carstarphen, with the 
the county, had right make the set-off. There was 
misapplication unless done with fraudulent intent. The county 
looked the solvent treasurer for payment. The true situation, 
therefore, was that the loss was surely fall upon the solvent treas- 
urer, and the solvent treasurer, reason his proposed payment 
the deposit the county, was the substantial and equitable owner 
the deposit and the right thereunder against the bank. 

the present action, the sheriff insolvent. The county looked 
this deposit, which was the name Swindell, sheriff, his 
official did not belong him personally, but the county 
was the cestui que trust and the beneficial owner. The sheriff being 
insolvent, action was brought against him and plaintiff corporation. 
The action was the sheriff’s bond for settlement. The county, 
the adjustment with the plaintiff bondsman what the insolvent 
sheriff owed the county, this deposit the sheriff’s name belonging 
the county, was taken consideration. The rights the county 
beneficial owner, the settlement with plaintiff, was the judgment 
assigned plaintiff plaintiff was subrogated the 
rights the county the beneficial owner. The bank has claim 
against the county, and never did have; its claim was against 
Swindell personally. The plaintiff the equitable owner, acquiring 
its rights from the county this official’s deposit; hence there can 
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set-off the defendant liquidating agent. Equitable principles 
depend the facts the particular case. 
The judgment the court below affirmed. 


DEMAND NOTE DISHONORED UPON MAKER’S 
FAILURE PAY 


Bredow Woll, Supreme Court Errors Connecticut, 143 Atl. 
Rep. 849 


October 17th the plaintiff presented demand note for 
payment the maker, said that would pay October 
22nd. that date the plaintiff discovered that the maker had 
absconded and she thereupon notified the defendant. who had 
indorsed the note her, its dishonor. was held that the 
note was dishonored October 17th when the maker failed 
pay and that notice the indorser five days later was not given 
within the time required statute. 


Action Alma Bredow, the holder promissory note, 
recover from the indorser, Nicholas Woll, brought the superior 
court, New Haven County, and tried the jury before Wolfe, 
Verdict and judgment for the plaintiff, and appeal the defendant. 
Error, and new trial ordered. 

Clayton Klein, Joseph Smith, Frederick Peasley, and 
Joseph Talbot, all Waterbury, for appellant. 

Albert Hummel and Emil Hummel, both Waterbury. for 
appellee 


BANKS, J.—The plaintiff offered evidence prove the following 
facts: March 1920, one Bohm made his note that date the 
sum $1,500, payable the order the defendant demand, with 
interest per June, 1920, Bohm paid the defendant $500 
the note, and October 25, 1921, the defendant indorsed the note 
the plaintiff. Thereafter Bohm paid the plaintiff interest upon the 
note semiannually May 1923. October 17, 1923, the plaintiff 
presented the note for payment Bohm, who told her that 
would pay the following Monday, October 22d. that day the 
plaintiff went Bohm’s place business collect the note 
found that had left for parts unknown the previous day. She 
thereupon the same day went the defendant’s place business 


similar decisions see Banking Law Journal Digest (Third 
Edition) 842. 
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and notified him that she had presented the note for payment that 
day and that Bohm had made default payment, and demanded 
payment the defendant. These facts were not disputed the 
defendant, except the date the notice given the plaintiff 
the defendant; the latter claiming have proved that notice 
presentment was given him until four five days after the Monday 
following the 17th October. The defendant claimed that present- 
ment the note was not made within reasonable time, and that 
any event the note was dishonored October 17th, when was first 
presented Bohm for payment, and that notice the presentment 
given the defendant five days later, October 22d, did not comply 
with the requirement the statute. 

The court correctly left for the jury determine question 
fact whether the presentment this case was made reasonable 
time. Oley Miller, Conn. 304, 744. 

Upon the question when the note was dishonored, the court 
charged the jury that matter law the note was not dishonored 
when presentment was made October 17th because Bohm that 
time pay the 22d, and that dishonor did not occur 
until the latter date. Since the facts were not dispute, the question 
when dishonor occurred was one law for the court, but think 
that its determination was erroneous. The Negotiable Instruments 
Act, General Statutes, 4441, provides: “The instrument dishonored 
non-payment when, (1) duly presented for payment and pay- 
ment refused cannot obtained, (2) presentment excused 
and the instrument overdue and unpaid.’’ Under this provision 
the act, the note dishonored when not paid upon present- 
ment, whether nonpayment results from actual refusal, or, the 
absence such refusal, because payment cannot obtained. Where 
note made payable bank and the maker has funds the 
bank upon the due date sufficient meet the demand, the note 
dishonored. General Statutes, 4433. Presentment must made 
reasonable hour business day (General Statutes, §4430), or, 
the note payable bank, within banking hours (General Statutes, 
4433), and not paid when presented, may treated dis- 
honored Corpus Juris, 760), though has been held that the 
money sufficient cover the note before the close banking hours, 
although had money the bank when demand was made 
earlier hour the same day. German-American Bank Milliman, 
Rep. 87, 65, 242. note payable upon demand 
dishonored the holder fails obtain payment upon presentment, 
the latest payment cannot obtained upon the day when the 
demand made, which thereby becomes the date maturity, though 
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the maker then promises pay some future day. Lockwood 
Crawford, Conn. 361, 373; Torgerson Ohnstad, 149 Minn. 46, 
182 724. Such promise future payment cannot considered 
the equivalent payment which alone would prevent dishonor. The 
finding makes clear that payment this note could not obtained 
when the plaintiff presented for payment October 17th. The 
most that she could get was promise pay five days later, 
which time the maker had absconded. 

The law requires presentment and notice conditions precedent 
the liability the indorser, who only secondarily liable upon the 
note, protect him from loss which might result from the holder’s 
strict compliance with the rather rigorous rules the law merchant 
that the indorser, who not primarily liable upon the note, can 
made responsible the holder. conceded that, the note was 
dishonored October 17th, the notice the defendant was not given 
within the time required the statute. General Statutes, 4461. 

There error, and new trial ordered. 


DRAFT MUST PRESENTED FOR PAYMENT 
PROMPTLY 


International Trust Co. City Rexburg, Supreme Court Idaho, 
281 Pac. Rep. 472 


draft operates conditional payment only. But 
the holder does not present for payment promptly and pay- 
ment refused because the failure the drawer the holder 
will deemed have received absolute payment and will 
not permitted the debt for which was given. 

this the plaintiff bank received from Mrs. Reynolds 
for collection bond the defendant City Rexburg. The 
plaintiff bank gave receipt for the bond and sent for collec- 
tion. The City Rexburg purchased bank draft and forwarded 
the plaintiff. The plaintiff notified Mrs. Reynolds but she 
did not the bank until fourteen days later, when the draft 
was sent for collection. Payment was refused because the 
failure the issuing bank. The bank’s reason for not sending 
the draft ahead for collection was that, under rule the banking 
department, was required have its files either the security 
the receipt. this action recover the amount the bond 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1026, 
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from the city was held that this custom was excuse for 
failure present the draft promptly and that the bank could not 
recover the amount the bond from the city. 


Action depository bond the International Trust Company 
against the City Rexburg. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded, with instructions. 

Soule, St. Anthony, for appellant. 

Ricks, Rexburg, for respondent. 


GIVENS, J.—Respondent (plaintiff) Denver, the collecting 
agent for Mrs. Reynolds the same place, December 27, 1924, 
forwarded appellant (defendant) for payment bond theretofore 
issued appellant, the bond having been Appellant purchased 
from the Farmers’ Merchants’ Bank Rexburg draft drawn 
the Columbia Trust Company Salt Lake City and sent 
respondent, who received January 1925, and immediately 
notified Mrs. Reynolds, who did not come the respondent bank 
until January 16. Respondent did not send the draft for collection 
immediately, because claimed that under its rules and the rules 
the bank examiners had have either the security the safe- 
keeping receipt its files. The draft was not presented for pay- 
ment until January 19, and was not paid, because the Rexburg Bank 
had failed and closed its doors January 12. Hence this suit. 

Appellant’s defense was payment, and that there had been negli- 
gent delay presenting the draft for payment. took only three 
days after the draft was sent for collection have presented. 
Fourteen days passed before was sent. The time lost was not 
transit, considered 545, note 63, but being held 
respondent. The facts are undisputed, and present only question 
law. 

The only showing custom offered excuse for the delay 
contained letter written respondent its attorney, the 
material part which follows: ‘‘On January notified 
Mrs. Mary Reynolds that had received draft for the bond, and 
requested her bring the safe-keeping receipt and receive the 
funds. rule this bank, and ruling the bank examiners, 
that must have either the security the safe-keeping receipt 
our files, safe-keeping receipt has ever been issued for 
some 

With this basis, the court made finding No. follows: 
usage, custom, and rule the state banking department 
the State Colorado that the plaintiff must have either the 
security the safe-keeping receipt its files before could close 
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the The court concluded that respondent had presented 
the draft for payment within reasonable time. 

Conceding that the letter showed custom rule that the bank 
was required have its files either the security the safe-keeping 
receipt, after had sent the bond for collection had nothing, 
far the evidence shows, its files until received the draft, and, 
could send the bond under its could likewise send the 
draft. This shows that its attempted reliance custom was falla- 
cious. ‘The showing the custom insufficient valid excuse 
for nonpresentment sooner than was done. Furthermore there 
showing that the custom was known the sender the draft, and 
hence insufficient excuse for the delay. 682, note 74. 

The illness Mrs. Reynolds, the reason assigned for her failure 
the respondent bank before January 16, was not offered 
excuse for the delay the draft for payment, need 
not considered. must kept mind that are here con- 
cerned with the question the negligence respondent presenting 
the draft for payment—that is, the relative rights the payee 
the draft and the sender—and not with the relative rights 
ent and Reynolds, Adams County Meadows Valley Bank 
(Idaho) 277 575. 

There was, under the circumstances this case, unreasonable 
delay presenting the draft. Northwestern Coal Co. Bowman, 
ment 1928, 210. Negligence having been shown, the loss falls the 
payee. Commercial Inv. Trust Lundgren-Wittensten Co., 173 Minn. 
83, 216 531, 492, and note. 

Respondent urges that proof loss was made, required 
the holding Sims Hunter, Idaho, 505, 258 550. That was 
case involving check, where the time the check was drawn the 
maker parted with nothing. The facts there are readily distinguished 
from those herein, where the sender, the time the purchase 
the draft, paid full value therefor. 

Furthermore, where bill exchange given payment 
obligation, the payment considered conditional, the absence 
express understanding action the parties showing that 
the bill received absolute payment. the payee has not accepted 
the draft payment, upon the insolvency the drawer drawee, 
might have claim against the sender; but, has accepted the 
draft payment, his remedy not against the sender, because the 
sender has settled his obligation the payee. 

Where the drawer delays unreasonable length time pre- 
senting the draft for payment, will presumed has elected 
accept the draft absolute payment. Commercial Inv. Trust Lund- 
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gren-Wittensten Co., supra; 621. The draft being considered 
payment, has lost his remedy against the sender. 

The judgment reversed, and the cause remanded, with 
tions enter judgment favor the appellant. appellant. 


AUTHORITY CASHIER TRANSFER 
BANK’S PAPER 


Arrington King, Supreme Court Arkansas, Rep. (2d) 302 


Under the Arkansas statute (Acts 1913, 482, section 34) 
the cashier bank has authority indorse and transfer note 
owned the bank the regular course business without first 
being authorized the board directors. 


Action Emma King against Arrington and others. From 
the judgment, defendants appeal. Affirmed. 

Appellants prosecute this appeal from judgment against them 
for balance due upon promissory note for $1,600 executed 
June 1924, the People’s Bank Ozark and payable the 
December, 1924, with per cent. interest. 

Mrs. Emma King, appellee, having some money the People’s 
Bank time deposit and desiring realize higher interest than 
paid such deposits, purchased from the ‘bank the appellants $1,600 
note the June, 1924, which was duly indorsed the cashier 
and delivered her. She took the note and turned over her 
brother, Carter, who kept among his private papers until just 
before the bank failed. Only one credit $100 for interest was indorsed 
the note him during the time was the possession Carter. 
During this time, however, Arrington, appellant, claimed have 
made payments, the checks being sent and made payable the People’s 
Bank, the payee the note, aggregating the sum $700. The bank 
was taken over for liquidation Taylor, bank commissioner, 
the 19th day January, 1926. Before the bank failed, Stockton, 
the called appellee’s brother, Carter, saying the makers 
the note desired pay off and wanted figure the amount 
due. kept the note, and was the bank when the bank commis- 
sioner took charge. The makers paid the bank commissioner $1,039.24, 
the balance due the note, and, upon appellee making affidavits 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 876. 
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showing the ownership the note, was turned over her with 
said balance paid. When she received the note, however, had 
addition the indorsement the face ‘‘paid note credit 
$1,039.24, Mrs. King, Theron Agee,’’ the following endorse- 
ments the back thereof: ‘‘Cr. note $100.00, 1—24—25. Emma 
King,’’ and this was the handwriting appellee’s brother and: 


Peoples Bank, Ozark, Arkansas, Stockton, Cashier. 


$100.00 
100.00 
100.00 
150.00 


—none which were the note when was turned over the 
bank just before failed, the request the cashier, who said that 
the makers desired pay the note and wanted ascertain the 
balance due thereon, and the writing was that the cashier, Stockton. 

The deputy bank commissioner testified that the books the bank 
showed only one deposit the Mrs. Emma King the 
amount $100 during 1925 and 1926 and that January 24, 1925, 
also that she had one deposit drawn out June 1925. That there 
was record Claude Arrington showing deposit March 1925, 
$100; March 20, 1925, $100; July 1925, $100; October 
1925, $150; and November 27, 1925, $150; and some other small 
deposits during the year. Arrington filed claim against the bank 
with the bank commissioner for $600; Mrs. King, appellee, filed with 
the bank commissioner claim for $800 and was allowed $700 and was 
paid two dividends thereon; and Arrington had received two dividends 
his claim. 

Mrs. King and her brother, Carter, whom she delivered the 
note after purchasing from the bank, testified that had never 
been the possession the bank thereafter until just before the 
failure, above stated, when was returned the bank upon the 
request the cashier order that could ascertain and notify the 
makers the due thereon. They both testified that had 
authority whatever make any collections the note, and that 
was not the possession the bank any the dates upon 
which the credits amounts received were indorsed thereon. 

The checks were sent Arrington and Jeffers payable the order 
the People’s Bank for the amounts credited and indorsed People’s 
Bank Stockton, cashier, for the amounts indorsed pay- 
ments the note Stockton, the when came into his 
possession just before the bank failed. 

The court submitted the question the agency the bank and 
Stockton, the collect the interest the note for Mrs. King, 
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telling them that she could not recover the amounts paid the 
makers the bank Stockton was her agent the time the 
collection, and that, was not her agent nor held out such agent 
her the time the payments were made, she could recover the 
balance due note less the dividends received from the bank com- 
missioner which should credited thereon. The jury returned 
verdict for appellee for the balance due, and from the judgment 
thereon this appeal prosecuted. 

Ford, Ft. Smith, for appellants. 

Carter, Ozark, for appellee. 


KIRBY, (after stating the appellants insist that 
the court erred not giving their requested peremptory instruction, 
and that the verdict the jury not supported the evidence. 
support this assignment they insist that appellee acquired title 
the note, which the payee bank through its cashier sold and delivered 
her, because such sale and delivery was made without authority 
given the cashier the board directors make such sale. 

There nothing appellant’s contention that the sale and indorse- 
ment the note appellee was void, being made the cashier with- 
out written authority from the board directors authorizing it. 
Under the law amended the could sell and indorse this note 
owned the bank due course without any authority first given 
the board directors the bank and reflected written record 
made thereof. Section 700, Digest, section Act 113 
1913, 482, was amended section 18, Act 627 1923, 532, 
leaving out entirely the words ‘‘endorse, sell’’ and the court constru- 
ing this amending act expressed doubt the intention the Legis- 
lature repeal the statute, and limited the requirement pledges 
the bank’s paper collateral security, saying: ‘‘* But 
are the opinion that may inferred from tha language the 
first part the section that collateral security for loans 
rediscounts the bank’s paper are prohibited and made void without 
the prior action the board authorizing it, and hold, regardless 
the loose manner which said section Grand National 
Bank St. Taylor. 176 Ark. (2d) 818. 

The undisputed testimony shows that the appellant’s note had been 
sold and indorsed the bank and delivered appellee its cashier 
and was not the possession owned the bank when either 
the amounts paid the maker the bank and later credited the 
note was made. was also undisputed that the checks sent Arring- 
ton, one the makers the note, making the payments thereon, 
were made payable the order the People’s Bank which they 
were sent. These amounts the bank records show were credited 
the account Arrington the dates their payment, and was 
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doubtless given deposit tickets showing such any event 
made claim against the bank after its failure for the money paid 
and received dividends upon the amount the allowance. The fact 
that appellee also made claim after the bank’s failure for these 
amounts, and was paid dividends thereon, could only have tended 
show that the bank was acting agent for her the collection 
the money, but the jury found her favor that point upon sub- 
stantial testimony, amply supporting their verdict. She only recovered 
judgment for the balance due the note after crediting the amount 
the dividends paid her the bank commissioner the insolvent 
bank the claim for the amount the payments made the maker 
the note which were credited him the books the bank. 

There was error this instruction, since the failed bank was 
responsible the maker for the amount paid and him 
the books, which could reduced the amount the dividends 
paid from the assets the bank upon the claim appellee whom 
the maker claimant was bound pay the same. The makers the 
negotiable promissory note could not assume that was still held 
the bank whom was given and discharge their obligation par- 
tial payments the bank when was longer the holder thereof. 
People’s Savings Bank Manes, 136 Ark. 215, 206 315; Miles 

already said, the jury found against appellants the question 
the authority the bank receive the payments the note for 
appellee, the owner, upon substantial testimony, not the preponder- 
ance the evidence, and its finding disturbed. 

find error the record, and the judgment affirmed. 


INTEREST BEARING DEPOSIT CHANGED 
CHECKING ACCOUNT PROTECTED 
GUARANTY FUND 


Shaw, Banking Commissioner Ciesielski, Court Civil Appeals 
Texas, Rep. (2d) 107 


Under the laws Texas (Article 447, Revised Statutes 1925) 
interest bearing deposit, which charged checking account 
more than ninety days before the failure the ‘bank, protected 
the State Deposit Guaranty Fund. 


similar decisions see Banking Law Journal Digest (Third 
Edition 330. 
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Action John Ciesielski, executor the will Stash Ciesielski, 
deceased, and others, against James Shaw, State Banking Commis- 
sioner. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Lewis, Navasota, for appellant. 

Haynes Shannon, Navasota, and Buffington, Anderson, 
for appellees. 


LANE, J.—This suit one prosecuted John, Tony, Frank, and 
Joe Ciesielski and Annie Dobinski, heirs Stash Ciesielski, deceased, 
against James Shaw, banking commissioner the State Texas. 

The plaintiffs alleged that John Ciesielski was the executor the 
last will and testament Stash Ciesielski, deceased; that the time 
the death Stash Ciesielski had deposit the Farmers’ 
State Guaranty Bank Navasota, Tex., the sum $4,160; that the 
bank was then insolvent, and its doors had been closed the banking 
commissioner Texas February 12, 1926; that, when said deposit 
was first made the bank Stash Ciesielski, was interest- 
bearing deposit, but that, the demand and order John Ciesielski, 
executor, person and his attorney, the deposit had been changed 
from interest-bearing one open checking account more than 
days before the doors the bank were closed, and that, after such 
change was made, John Ciesielski, executor, had checked out all 
the deposit except the sum $1,260.49; that such deposit was 
secured the state guaranty fund, provided article 446, 
Revised Statutes 1925; that proof was made the claim required 
law, and the banking commissioner refused allow claim 
secured the guaranty fund. 

The defendant banking commissioner, his original answer, 
demurred generally the plaintiffs’ petition, and made ‘general denial 
the allegations the petition. 

The cause was tried the court without jury, and judgment was 
rendered favor John Ciesielski, executor, and the other plaintiffs 
against James Shaw, banking commissioner the state Texas, 
for the sum $1,260.49, and such judgment revited that the 
claim open, simple deposit, unsecured and noninterest-bearing 
claim, and not time deposit; that the same was secured the 
Guaranty Fund Law, and that James Shaw should pay said sum out 
such fund, $1,000 John Ciesielski, and $260 all the plaintiffs 
jointly, share and share alike. 

Commissioner James Shaw has appealed. 

article 447, Revised Statutes 1925, provided that any 
bank deposit bearing interest, any secured deposit, any certificate 
deposit, whether bearing interest not, and any other kind inter- 
est-bearing deposit that shall have been changed noninterest- 
bearing and unsecured deposit within days prior the closing 
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the bank, shall not protected insured under the bank guaranty 
fund. 

The undisputed evidence shows that Stash Ciesielski deposited 
the Farmers’ State Guaranty Bank Navasota, Tex., $4,000; that 
such deposit was interest-bearing deposit, and that remained 
such July 11, 1925, which time Stash Ciesielski died; that 
left ‘will, and John Ciesielski qualified the executor the will. 

The sole controversy between the plaintiffs and the defendant was 
whether not the deposit made Stash Ciesielski was changed 
from interest-bearing deposit simple, unsecured, noninterest- 
bearing checking account days prior the closing the bank, 
which occurred the 12th day February, 1926. 

The undisputed evidence shows that the deposit $4,000 was made 
Stash Ciesielski about May 24, 1924, interest-bearing 
deposit; that one year’s interest had been added such deposit 
about May 25, 1925, making total amount $4,160; that the 
depositor died July 11, 1925; that left last will, the pro- 
visions which his son John Ciesielski was made executor thereof; 
that John Ciesielski filed said will for probate July, 1925, and the 
same was admitted probate August 27, 1925, and John Ciesielski 
qualified executor September 1925. 

The undisputed evidence also shows that the deposit was changed 
from interest-bearing deposit checking deposit. The contro- 
versy between the litigants the date which such change was 
made. 

there sufficient evidence support finding that the change 
the deposit was made time more than days prior February 
12, 1926, the date which the bank was closed, appellees were entitled 
decree the effect that they were entitled have the amount 
such deposit paid out the guaranty fund. 

see it, the only material question presented is: Was 
there sufficient evidence support such finding? After careful 
examination the statement facts, have reached the 
that there was sufficient evidence support such finding. 

true that parts the testimony John Ciesielski, the 
date when ordered the change made the deposit from 
interest-bearing one simple, unsecured checking account, 
sistent and conflicting, some respects, other parts thereof, but the 
weight given such testimony whole was for the determina- 
tion the court trying the without jury. 

John Ciesielski testified part that, after his father died July, 
1925, told the bank official change the deposit open checking 
account could check out; that such order was given not later 
than the 10th 15th August, 1925; that the officials refused 
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first make such change, but, after got Mr. Shannon, his attorney, 
explain said officials that was entitled handle the deposit, 
the officials agreed make the change; that, the time ordered 
such ‘change made, had his deceased father’s passbook; that, 
when the change was made, Mr. Renick, one the officials the bank, 
tore the passbook issued his father and told him that had 
use for it. 

Haynes Shannon, attorney law, testified that represented 
John Ciesielski, executor his father’s will; that the request 
John went the bank August the first ‘September, 1925, 
and saw Mr. Renick, official the bank, and told him change 
the deposit from interest-bearing deposit checking account 
the ‘‘heirs wanted divide without going court’’; that, when 
told Mr. Renick make the change, Renick told that, the 
change was made, the heirs would lose the interest; that, notwithstand- 
ing the loss interest, ordered the change made; that, after 
had made the order for such change, the best his recollection, 
asked the bank officials the latter part November, 1925, about 
the change, and they told him that was all right; that told Renick 
make the change and forfeit the interest. 

Testifying further, said follows: ‘‘I first ordered him 
change the latter part August first part September, and 
then again after qualified asked about it. There was objection 
made it. They didn’t inform that hadn’t been changed. 
gave direct instruction that changed. never instructed them 
attorney not change it. When ‘was suitable shape simply 
went and checked out. got ready for him check out 
John came see about and talked about it. That about 
the time started checking out, that best recollection, soon 
after that. went the bank right after Stash’s death have 
think you will see forfeited the interest for the year. 
gave instruction and thought was done all the 

Again said: ‘‘It was under instructions that the bank 
agreed change it. From interest-bearing time deposit open 
checking deposit. That was the latter part August the first 
part September, and will tell you why was. John found out 
wasn’t and got and that the reason why was 
done.”’ 

also testified that ordered changed, and that Renick seemed 
satisfied make the change, that told Renick forfeit the interest, 
and that thinks bank books would show the interest was for- 
feited. 

Notwithstanding the testimony above mentioned tending support 
appellees’ contention that the change was made more than days 
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before the bank was closed, and notwithstanding the fact that Mr. 
Shannon had said thought the books the bank, under control 
appellant, would show that such change was made contended 
appellees, such books were not produced, nor shown that appellant 
sought refute the contention appellees any one connected with 
the bank. 

was the prerogative the trial judge, before whom the case 
was tried without jury, weigh the evidence whole and give 
such probative force his opinion was entitled to, harmon- 
izing far reasonable the conflicting statements the witnesses. 

are not prepared hold that the testimony the witnesses 
and the circumstances shown were insufficient support the finding 
that the change made the deposit was made more than days 
before the bank closed. must therefore affirm the judgment, and 
ordered. 

Affirmed. 


ACTION AGAINST STOCKHOLDERS BANK 
NOT BARRED STATUTE 
LIMITATIONS 


Dempster Williams al., Supreme Court Nebraska, 226 
Rep. 446 


Under the provision the Nebraska Constitution cause 
action recover the double liability stockholders banking 
corporation does not accrue until the deficit has been determined 
and the amount due from the stockholders has been judicially ascer- 
tained, after the proceeds from the sale all the bank’s property 
have been applied the payment the bank’s debts. The statute 
limitations does not begin run against the cause action until 
the amount due from the stockholders has been judicially 
determined. 


Action Dempster, receiver the Endicott State Bank, 
against Stanley Williams and others. Judgment for defendants, 
and plaintiff appeals. Reversed and remanded. 

Skiles and Beynon, both for appellant. 

Heasty, Barnes Rain, Wunder, and Brunt, all 
Fairbury, for appellees. 


NOTE—For similar decisions see Banking Law Journal Digest 


Edition) 1154. 
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CHASE, District receiver the insolvent Endicott 
State Bank brought this action against the defendants (appellees here) 
recover for the so-called double liability stockholders banking 
corporations under the Constitution this state. The defendants assail 
the plaintiff’s amended petition general demurrer, for the reason 
that the same does not state facts sufficient constitute cause 
action. This demurrer was sustained the trial court, and the plain- 
tiff, having elected stand upon its petition, refused plead further, 
whereupon the action was ordered dismissed. For the purpose dis- 
posing this case, the parties will designated plaintiff and 
defendants they appeared the court below. 

The only question presented the record whether not upon 
the face the petition appears that the action barred the 
statute limitations. The plaintiff relies for his recovery against the 
defendants, who are stockholders the failed Endicott State Bank, 
upon sections and article the state Constitution. 

order determine the question presented the demurrer, 
resort must had the allegations the petition. This action was 
commenced July 22, 1927. The petition avers, inter alia, the follow- 
ing facts: That plaintiff the receiver the Endicott State Bank; 
that the Endicott State Bank was banking corporation operating 
under the laws Nebraska; that the claims preferred despositors 
were allowed the 14th day September, 1922, amounting $41,- 
161.48, and October 14, 1922, the court ordered said claims paid out 
this guaranty fund; that said preferred depositors’ claims were paid 
from the guaranty fund about December 30, 1922; that 
January 1923, the physical property this bank, including the real 
estate, notes and bills, were sold and converted into cash, amounting 
$5,530, which was held the receiver until October 1925, when 
order court was made directing the receiver turn over said 
fund the depositors’ guaranty fund, and thereupon said date the 
assets said bank became exhausted; that July 15, 1927, was 
adjudged and ascertained said receivership proceedings the court 
that the exact amount justly due from said Endicott State Bank was 
the sum $45,747.42; that said date the court also found that the 
amount realized from the assets said bank was $21,394.12, and that 
the balance remaining was the sum $24,393.30; that, this sum having 
accrued while the defendants were stockholders said bank, the court 
ordered the receiver proceed collect the amount from the stock- 
holders. The court also found that some the stockholders had paid 
their double liability, and, allowing credit therefor, the amount 
from the defendants was reduced $22,593.30. This 
epitomized statement the facts will suffice for our determination 
the issue involved. 
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All the parties seem agree that, action collect stock- 
holder’s liability under the constitutional provisions herein quoted, 
first necessary have the amount justly due ascertained and 
judicially determined before the present action can lie. 

The appellant contends that the amount the deficit was not 
ascertained until July 15, 1927, which time the amount due from the 
stockholders was judicially determined, while the appellee contends 
that the petition shows upon its face that the claims creditors were 
allowed September 14, 1922; that all the physical property, real 
estate, notes and bills were converted into cash July 1923, and 
was upon this date that the amount the deficit was ascertained 
and judicially determined; that more than four years have elapsed 
since, and the bar the statute precludes the right bring the present 
action. 

The appellees cite, support their contention, Hastings 
Barnd, Neb. 49. have carefully considered that 
and reach the conclusion that easily distinguishable from the 
instant case. that case was not alleged the petition that the 
claim the bank had been ascertained, either reducing judg- 
ment proving and having allowed. Neither was alleged that 
the corporate assets were exhausted. These facts sufficiently appear 
this case. This court unquestionably reached the right conclusion 
Hastings Barnd, but, had the petition that case contained the 
allegations present this case, the court would, think, without 
doubt, have reached different conclusion. 

State German Savings Bank, Neb. 734, 221, cited 
appellees, which came this court upon the proposition 
whether not the order appealed from was final order, the statute 
limitations was not directly involved. 

Bodie Pollock, 110 Neb. 844, 195 457, this con- 
struing the identical constitutional provisions involved here established 
the following rule: 


and art. 12, the Constitution, are self-executing 
when considered together, they have been and should be; and, 
considered, they form complete constitutional rule the effect that, 
while stockholders banks are subject the double liability set out 
said sections, such liability enforced until the property the 
bank has been exhausted, and the amount justly due judicially 
determined.’’ 


These two sections must construed together, and when con- 
sidered the court has said they are Neither are com- 
plete standing alone but, when considered one, both the substantive 
law and the remedy are sufficiently declared make them self-execut- 
ing and need legislative action carry them into effect. 
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Section provides: ‘‘Every stockholder banking corporation 
institution shall individually responsible and liable its 
ors over and above the amount stock him held amount equal 
his respective stock shares held, for all its liabilities accruing 
while remains such stockholder.’’ 

will noted that this section the stockholders’ double liability 
created. this section which declares the substantive law. 

Section provides: ‘‘In all cases claims against corporations and 
joint stock associations, the exact amount justly due shall first 
ascertained, and after the corporate property shall have been exhausted 
the original subscribers thereof shall individually liable the ex- 
tent their unpaid subscription, and the liability for the unpaid sub- 
scription shall follow the 

The latter section prescribes the remedy declaring the method 
and the time when the liability provided section becomes 
able against the stockholders. careful reading these two sec- 
tions, their interdependence immediately becomes apparent. 

This court has held the State Farmers’ State Bank, 113 
Neb. 497, 203 629, that action recover stockholders’ liabil- 
ity could not maintained before the assets were sold and applied, 
and the amount due stockholders’ liability judicially determind. 

the present case the property the bank was sold and the 
proceeds applied toward the payment the bank’s debts, just when 
matter law did this occur? September 14, 1922, the pre- 
ferred claims were allowed the court. The finding the court 
the facts then before could amount more than that the corpora- 
tion owed debts, well established that between bank and 
depositor the relation debtor and creditor created. January 
1923, the court ordered the property the corporation sold. The 
action the court this juncture the proceeding had the effect 
ordering conversion the property into cash for the purpose 
liquidation. October 1925, the court ordered the receiver pay 
all moneys his hands from the sale the bank’s property into 
the depositors’ guaranty fund. When this was done October 
1925, the bank’s assets became entirely exhausted. the 15th day 
July, 1927, according the petition (which must considered 
true for the purpose the demurrer), the court determined the 
amount debts the bank left unpaid after applying all the pro- 
from the sale the bank’s property thereon, and found that 
this amount indebtedness accrued while the defendants below were 
stockholders, and ordered the receiver proceed collect the amount. 
view the attendant circumstances, the time which elapsed between 
the exhaustion the assets and the order determining the amount due 
from the stockholders did not amount unreasonable delay 
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taking the necessary steps set the statute motion. any rate 
not made appear how the defendants could have suffered any 
injury such delay. 

think that was the order July 15, 1927, that ascertained 
the exact amount justly due, and judicially determined that such sum 
was justly due; that was upon this date that the cause action 
collect the double liability from the stockholders actually accrued. 
therefore follows that the statute limitations has not barred the 
action. The action the trial court sustaining the demurrer was 
wrong. For reasons herein stated, the judgment the district court 
reversed and the cause remanded for further proceedings. 

Reversed. 


CONTRACT PROVIDING FOR PAYMENT 
INTEREST ADVANCE NOT USURIOUS 


Bothwell Farmers’ Merchants’ State Bank Trust Co., Rusk, 
Court Civil Appeals Texas, Rep. (2d) 923 


contract not rendered usurious provision for the 
payment the highest rate interest allowed law annually 
advance, nor stipulation that interest shall paid past 
due interest, nor stipulation authorizing the holder series 
notes declare all them payable the failure the maker 
pay any them interest any them. 


Suit the Farmers’ Merchants’ State Bank Trust Company 
Rusk, Tex., against Bothwell. Judgment adverse defend- 
ant, and appeals. Affirmed. 

Appellant, Bothwell, was indebted the appellee bank the 
amount promissory note for $90,080.90, interest, and attorney’s 
fees; and secure the payment the indebtedness, instrument 
writing dated February 26, 1925, conveyed 140 acres the 
Arrington survey Cherokee county, and several other tracts land 
the same county, Norman trustee. suit commenced 
the district court said county October 18, 1927, numbered 10,267 
the docket said court, appellee sought (1) $7,028.27, 
alleged the part then past due and unpaid said $9,080.90 note, 
and (2) foreclosure the lien the trust deed described tracts 
land thereby conveyed, and also 10.1 acres the Thos. Tim- 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1287, 1289. 
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mons and Martin surveys in-said Cherokee county, alleged be, 
but which were not, conveyed said trust deed. The 140 acres 
the Arrington survey above referred was not mentioned appellee’s 
petition, but the trust deed Norman was attached same and 
that way made part thereof. The prayer the petition was for 
judgment for the amount the indebtedness and foreclosure the 
lien the trust deed ‘‘on (quoting) the above described land and 
Said cause No. 10,267 was tried February 20, 1928, when 
(an entry the judge’s docket showed) ‘‘judgment (quoting) for 
plaintiff and foreclosure deed was rendered. entered 
the minutes the court, the foreclosure decreed was the 10.1 
acres the Timmons and Martin surveys not covered the trust 
deed, and several tracts covered it, but mention the 140 
acres the Arrington survey was made the decree. This suit, 
appellee against appellant, was (1) reform the judgment 
the other suit same was entered the minutes also foreclose 
the lien the trust deed said 140 acres the Arrington survey, 
or, the alternative, that could not done, for foreclosure 
such lien the 140 acres the judgment rendered the 
instant suit; and (2) for judgment for the amount (alleged 
$1,648.07, interest and attorney’s fees) four promissory 
notes held and owned appellee, October 22, 1914, and pay- 
able October 22, 1915, 1916, 1917, and 1918, respectively, the First 
National Bank Rusk. was alleged that the notes were executed 
and delivered appellant one Sears part the consideration 
for the conveyance appellant said Sears and his wife the 10.1 
acres the Timmons and Martin surveys hereinbefore referred to, 
and that the déed conveying said land appellant contained stipula- 
tion whereby Sears and his wife expressly retained vendor’s lien 
the land secure the payment the four notes. was alleged, 
further, that June 16, 1924, appellant and appellee ‘‘entered into 
(quoting) certain valid extension agreement writing whereby the 
parties acknowledged that there was then due said notes the sum 
$1,098.07, which amount was extended the 22d day October, 
1924, and said defendant (appellant) renewed said indebtedness and 
promised pay ete. The prayer was for foreclosure the 
lien the trust deed the 140 acres the Arrington survey; and 
for judgment for the amount the notes representing part the 
purchase price the 10.1 acres the Timmons and Martin surveys, 
and foreclosing the vendor’s lien alleged exist secure same. This 
appeal from judgment rendered August 29, 1928, determining that 
$6,042.93 the judgment said cause No. 10,267 remained unpaid 
and foreclosing the lien the trust deed the 140 acres the 
Arrington survey, and determining, further, that $1,164.80 the 
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amount the notes representing purchase money the 10.1 acres 
the Timmons and Martin surveys was unpaid and foreclosing the 
vendor’s lien said 10.1 acres. was recited the judgment that 
appellee had been adjudged bankrupt and discharged from his 
indebtedness, and that for that reason ‘‘no personal judgment was 
awarded against 

Guinn Guinn, Rusk, for appellant. 

Norman, Rusk, for appellee. 


WILLSON, (after stating the case the trial 
the parties agreed that appellant was adjudged bankrupt February 
17, 1928; agreed further that the court set apart the 10.1 
acres homestead exempt him under the laws Texas; and 
agreed further that his application for discharge such bankrupt 
been (quoting) granted far this cause concerned.’’ 

But for the agreement that the 10.1 acres was set apart, 
would appear the record sent this court that the title all 
the property owned appellant the the adjudication, in- 
cluding said 10.1 acres, passed the trustee bankruptey, and that 
alone was entitled defend against appellee’s suit and complain 

the terms the statute, title property bankrupt entitled 
claim exempt does not pass the trustee. 353 seq. 
Therefore the effect the agreement was show that appellant was 
entitled defend against the suit far was foreclose the 
vendor’s lien claimed ‘by appellee the 10.1 acres. 

The ground upon which appellant defended against such fore- 
was that had paid the amount agreed pay for the 10.1 
acres. The theory upon which claimed such payment seems have 
been that the contract covering his purchase the 10.1 acres was 
usurious, that was stipulated the notes evidencing sums 
was pay for the land that should pay the highest rate interest 
allowed law, wit, per cent. per annum, and that should 
pay such interest annually advance. argued that payments 
made appellant and credited payments interest therefore 
should have been applied payments principal instead, and that 
when applied the was satisfied full. 

support the contention that the stipulation rendered the 
usurious, appellant cites Shropshire Credit Co., 280 
181, where Section the Commission Appeals effect held, 
opinion handed down February 10, 1926. motion 
for rehearing was granted and, seems the case still pending for 
final decision. 

The Shropshire Case was invoked authority for the contention 
Vela Shacklett, (2d) 672, decided the San Antonic 
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Court Civil Appeals, that stipulation contract pay semi- 
annually cent. per annum interest same usurious. 
The San Antonio court declined recognize the case authority, 
holding that such stipulation did not render the contract usurious. 
The Supreme Court, having granted writ error the Vela Case, 
opinion handed down January 23, 1929, affirmed the judgment the 
San Antonio Civil Appeals. Vela Shacklett, 
(2d) 1007. The question was decided contrary 
contention the Austin Court Civil Appeals Webb 
Pahde, 19, and the Galveston Court Civil Appeals 
Geisberg Loan Ass’n, 478. The Supreme Court denied 
writ error the last-mentioned and think should there- 
fore treated establishing the general rule this state that 
stipulation like the one question here pay interest annually 
advance does not render contract usurious; and especially since 
the ruling seems well supported ‘by authority other jurisdic- 
Am. St. Rep. note page 189; 225; Cye. 948, 951. 

follows from what has been said that think appellant’s con- 
tention that the contract was usurious, and that sums paid him 
interest therefore should treated payments account the 
principal the notes instead, should overruled. 

Appellant witness the trial testified that during the last 
part 1925 first part 1926 delivered appellee for credit 
payment his indebtedness for the 10.1 acres $4.00 received 
account shipment cattle made Fort Worth. Appellee’s 
testified that appellant did not direct the $400 applied, 
and same was passed appellant’s credit his account with 
appellee and afterward was checked out him. special issues 
submitted them, the jury found that appellant did not direct 
appellee apply the $400, but instead used same for other purposes 
testified said One the grounds appellant’s 
motion for new trial the court below was that after the trial 
found among his papers canceled check conclusively showing that 
February 23, 1926, paid the $400 appellee and directed that 
same applied payment his said indebtedness account 
10.1 acres The check was admitted evidence the 
hearing said motion, and appeared from indorsement 
that $109.80 the $400 was applied payment interest said 
indebtedness and that the remaining $290.20 was applied 
ment the principal thereof. the trial ‘the case appellee’s 
president and cashier testified that ‘appellant paid $400 the 
indebtedness February 23, 1926, and that the payment was applied 
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$109.80 the interest and $290.20 the principal but, they 
testified further, and that the $400 paid appellant money 
was entitled land transaction between him and Ford. 
the hearing said motion said cashier testified that the testimony 
the trial the case that the $400 paid appellant was from the 
Ford land transaction was erroneous; that examination had 
made showed that the $400 appellant was entitled that transac- 
tion was credited other indebtedness appellant appellee, and 
that the $400 paid appellant February 23, 1926, and 
his indebtedness for the 10.1 acres, was fact money received for 
shipped Fort Worth. Even had appeared that proper 
diligence had been used have the ‘‘newly evidence 
the trial, court would have had right overrule the motion, not- 
withstanding such evidence was material and showed the finding 
the jury referred erroneous, because the court had right 
conclude from the evidence the hearing the motion that appellant 
had fact received the credit the newly discovered evidence showed 
was entitled to. 
The judgment affirmed. 


Motion Appellant for Additional Findings Fact and for 
Rehearing 


stated the opinion affirming the judgment, was stipulated 
four notes dated October 22, 1914, that interest the rate 
per cent. per should paid annually advance the 
respective amounts thereof. was not stated said opinion, but 
now: (1) That the note due October 22, 1915, bore interest from its 
date, and that the other three each bore interest from October 22, 
1915. (2) That was stipulated the notes that interest accruing 
the amounts thereof, not paid when due, should also bear interest 
the rate per cent. per annum from the time when such interest 
became due. (3) That was stipulated, further, that failure pay 
any the notes, any installment interest thereon, would entitle 
the holder treat all the notes due. (4) That provision was 
‘made ‘‘for the interest (quoting from the motion for additional find- 
ings fact) not earned remitted the maker the notes 
the notes were declared due before the time elapsed for 
which interest had been paid charged.’’ 

has been held (and the holding Parks Lubbock, Tex. 
635, 322, cited appellant, not the contrary) that 
neither stipulation that interest should :paid advance (Geisberg 
Loan Civ. App.] 478), nor stipulation that 
interest should paid past-due (Crider Loan 
Tex. 597, 1047), nor stipulation authorizing the holder 
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series notes declare all them payable the failure 
the maker pay any them, interest any them, will render 

simple calculation will show that performance appellant 
the contract according its terms evidenced the four notes 
above referred would not have required him pay interest 
excess per cent. per annum for the $990 represented 
the notes. ‘‘The test usury (it was said Webb 
Usury, 29) whether would (fully) performed, result 
securing greater rate profit the subject-matter than allowed 
According that test, the contract question here was not usurious 
its face. And think the trial court had right conclude from 
the evidence that did not appear that any interest was paid the 
notes advance, and, further, that, while appeared the note for 
$240 due October 22, 1915, was paid full, and that $290.20 was 
paid the other notes February 23, 1926, did not that 
appellant ever paid any other sum account the principal such 
other notes. 

The motion for rehearing overruled. 


HOLDER CASHIER’S CHECKS GENERAL 
DEPOSITOR BANK 


Townsend Andrew, Supreme Court Iowa, 221 Rep. 572 


person who had his possession funds belonging another 
placed them bank and upon the advice the president received 
intended make deposit the funds and his intention was 
known the president. The bank failed before any the checks 
were presented. was held that the depositor was not entitled 
preference payment the ground that the deposit constituted 
trust butt that was entitled have his claim allowed 
general depositor. 


the district court this was proceeding the receivership 
the Mid-West State Bank Sioux City, wherein the appellant con- 
tested the classification the superintendent banking, and asserted 
right establish preference special depositor such bank. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 135. 
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The district court denied his claim preference and classified him 
general depositor. From such order the claimant has appealed. 
Later the superintendent ‘banking jalso appealed. The former will 
denominated appellant. Affirmed both appeals. 

Naglestad, Pizey Johnson, Sioux City, for appellant. 

John Fletcher, Atty. Gen., and Forsling and Pike, both 
Sioux City, for appellee. 


EVANS, J.—On September 24, 1925, the appellant was possession 
$466, which hiad received from Mrs. Kalar, then residing 
South Dakota. She sent the remittance him directing him pay 
the same upon deficiency judgment against her, keep the 
same for her later use deemed best. decided not apply the 
same upon the deficiency judgment. decided also keep the 
same for her use. conceived the idea making such disposition 
the same jas would most convenient him make remittance 
her small amounts. carried the same the Mid-West State 
Bank and consulted with the president, who was personal friend, 
method deposit, which would most convenient for him 
making remittances the future. Pursuant the advice the 
president, took checks $50 amounts therefor. These 
checks were drawn payable himself. The bank closed its doors 
before any them were ever presented. His contention his 
deposit was special and that trust was created thereby, and created 
also virtue the knowledge the president the bank the 
trust character the funds. The argument here, support the 
that with the knowledge the president, the appellant 
deposited Mrs. Kalar’s funds the bank for the purpose safe- 
keeping until she should for them, and that his sole purpose 
the method adopted was return such funds Mrs. Kalar fast 
she should for them. appears that after receiving the cashier’s 
checks, and while they were his possession, formally indorsed 
each one Mrs. Kalar. never delivered any them her. 
After the failure the bank, and after the appellant had paid 
Mrs. Kalar the full amount, sent his checks her with 
the request that she indorse the same back him. This was done 
her, and before the court both the original payee the 
checks and the indorsee Mrs. Kalar. 

deem clear that the appellant makes insufficient showing 
entitle him declare trust claim preference. The mere 
fact that the funds were trust funds his hands the time his 
deposit, and that this fact was known the president the bank, 
would not itself constitute the bank trustee the funds. 
trustee, the exercise diligence, may lawfully deposit trust funds 
bank. But such deposit becomes general one, notwithstanding 
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knowledge their trust character the bank. Such was our holding 
early day. Officer Officer, 120 Iowa, 389, 947, 
Am. St. Rep. 365. This holding has been repeatedly followed our 
later cases. order constitute the bank trustee such 
deposit, essential show that assumed the obligation 
bailee agent, either the depositor the cestui que trust. 
the case bar the bank assumed obligation any third party, 
nor undertook any duty relation thereto. did not promise 
apply the money any particular way other than pay the same 
upon the order the depositor. issued and delivered its cashier’s 
checks, which were confirmation the obligation the bank 
the appellant alone. This accord with unbroken line our 
eases. Murray North Liberty Savings Bank, 196 Iowa, 734, 195 
356; Farmers’ Merchants’ Savings Bank, 202 Iowa, 859, 
Dedham, 202 Iowa, 27, 209 302. 

The appellant predicates argument part upon Smith Sanborn 
State Bank, 147 Iowa, 640, 126 779, (N. S.) 517, 
140 Am. St. Rep. 336, and Dolph Cross, 153 Iowa, 289, 
669. the first these cited cases held that where bank 
deposit under special agreement the purpose and 
use the deposit, could not thereafter appropriate such deposit 
the payment its own debt. Dolph Cross, held that 
where depositor deposited specific amount meet the payment 
two checks which had already issued, and where the bank accepted 
the deposit, for such purpose, held that the bank could not use the 
money for any other purpose and that was not subject garnish- 
ment its hands. Such holdings not support the contention 
the appellant herein. 

hold, therefore, that the district court properly refused the 
preference. 

remains consider the appeal the superintendent. 
his contention the court erred allowing the claim the 
appellant general depositor, whereas ought have been allowed 
that general creditor only. undoubtedly true, con- 
tended the superintendent, that the issuance drafts and cashier’s 
checks, and the acceptance the same the payee, creates the rela- 
tion debtor and Such has been our repeated holding, 
and needless cite them here. the face the cashier’s 
checks involved this proceeding, such the relation which would 
thereby. But much oral evidence was introduced the 
district court, and was all received without objection. The effect 
such oral evidence was qualify materially the legal effect the 
checks. From such evidence appears that the real intent 
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the appellant was make deposit and that believed that 
had left the money deposit, the president the bank well 
knew, and that jthe president the bank advised the issuance these 
checks evidence the deposit rather than formal certificates, 
because their adaptability convenient use. Such was the theory 
upon which the case tried, and exception objection was 
taken the district court. Upon this state the record, 
think would not justified interfering with that part the 
order from which the appellee has appealed. 

The order the district court affirmed both appeals. 


LIABILITY SURETY NOTE 


Hardesty Young, United States District Court (Minn.), Fed. 
Rep. (2d) 310 


The principal and surety note are effect comakers, 
primarily and jointly liable far their relation the holder 
the note concerned. between themselves, the principal 
primarily liable and the surety secondarily liable. 

The liability surety unmatured note constitutes 
provable debt the time his petition bankruptcy filed and his 
discharge will constitute complete defense 
action against him the note. 


Law. Action Annie Hardesty against Albert Young 
and others, tried before the court without jury stipulation 
the parties. Judgment for plaintiff against defendant Ethel Young 
only, and action dismissed other defendants. 

Briggs, Weyl Briggs, St. Paul, Minn., and Walter 
Hardesty, Jr., Daytona Beach, Fla., for plaintiff. 

Peterson Jackson, St. Paul, Minn., and Phillips Lindemeier, 
Lake City, Minn., for defendants. 


SANBORN, District suit brought upon the follow- 
ing promissory note made Georgia: 


April 11th, 1927. 
before April 11th, 1929—after date promise pay 
the order Annie Hardesty, Fifteen Thousand ($15,000.00) and 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1221, 139. 
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00/100 dollars. Payable Atlanta, Ga. Value Received, with inter- 
est from date until paid, seven per cent. per annum, payable semi- 
annually, with all costs collection, including ten per cent., 
attorney’s fees, collected law through attorney. And 
each us, whether principal, security, guarantor, endorser, other 
party hereto, hereby severally waives and renounces, each for himself 
and family, any and all homestead exemption rights either 
the family either may have under virtue the 
constitution laws Georgia, any other state the United States, 
against this debt any renewal thereof. And ‘each further waives 
demand, protest and notice demand, protest and non-payment. 
Given under the hand and seal each party. 
Ethel Young, Principal. 
Albert Young, Surety. 


Indorsed the back thereof: 


for Bill Lindley Account $300.00 October 11th, 1927 Int. 
date 


The only controversy between the plaintiff and the defendant 
Albert Young, the surety the note. His defense discharge 
bankruptey upon voluntary petition filed before the note was 
due. conceded that the note was set forth the schedules 
the bankrupt, and the plaintiff had notice it. The plaintiff claims 
that the debt was not provable one and that the discharge 
defense, and the defendant Albert Young claims that was prov- 
able and that the discharge destroyed the remedy the plaintiff. 

549, 556, Ct. 289, 291 (59 Ed. 713), said: Within the intend- 
ment the law provable debts include all liabilities the bankrupt 
founded contract, express implied, which, the time the 
bankruptcy, were fixed amount susceptible 

The note express contract, the amount fixed, and 
would appear that the only question whether constituted, the 
time the filing the voluntary petition, liability the bankrupt. 
The contention the that the bankrupt was pnly second- 
arily and contingently liable that time, and did not become prim- 
arily jointly liable with the principal upon the note until its 
maturity. 

seems settled beyond dispute that common law the 
surety upon note primarily liable. 73. there said: 
general the surety’s liability party the paper corresponds 
that his principal toward holders the paper; and the fact 
that signer surety does not diminish his liability the holder 
the instrument; and where several persons sign note comakers 
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they will liable alike such, although the word ‘surety’ added 
the signature some them. Thus surety for the drawer 
liable drawer, and surety for the maker liable 

Kroncke Madsen, Neb. 609, 612, 202, 203, the 
court said: ‘‘It not true, this instruction asserts, that surety 
note not liable for its payment the payee fully the 
same extent the principal maker. The liability the surety for 
the debt the holder the obligation greater and less than 
that the 

Omaha Nat. Bank wv. Johnson, 111 Wis. 372, 374, 237, 
238, said: ‘‘The rule well settled that wherever, between 
joint several obligors contract, the duty the one primary, 
and the other secondary, that, between themselves, the obliga- 
tion the debt properly that the former, who thus owes the 
latter the duty exoneration, the relationship principal and 
surety exists, matter what the form the contract, how 
lute may the undertaking him who fact the surety. This 
relationship cannot vary diminish the rights the creditor upon 
the original contract. may even ignore the principal debtor, and 
sue the surety alone, his will convenience, the form the 
contract warrants. But, the fact the true relationship between 
the debtors brought his knowledge, owes him who only 
secondarily liable that duty which the creditor uniformly owes the 
surety, having transactions dealings with the principal debtor 
which shall vary the surety’s position, jeopardize him. This duty 
rests upon the actual relation between the parties, and cannot 
contracting. 

Uniform Laws Annotated, vol. Negotiable Instruments 
528, under section 192—‘‘Person Primarily Liable 
cases. 

seems apparent that, under the common law, and under the 
Uniform Negotiable Instruments Act. well—which was foree 
Georgia (Michie’s Civ. Code Ga. 1926, the time this 
note was principal and surety mote are effect 
primarily and jointly liable far their relation the 
holder the note concerned. between themselves, the principal 
primarily liable and the surety seaondarily liable. 

The plaintiff contends that, under the statutes Georgia—which 
she asserts have not been repealed superseded the Uniform 
Negotiable Instruments Act—a different rule applies the liability 
the surety upon this note. Sections 3538 and 3539, Michie’s Civ. 
Code Ga. 1926, provide: 


+ 
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Section 3538. ‘‘The contract suretyship that whereby one 
obligates himself pay the debt another consideration 
indulgence, other benefit given his principal, the principal 
remaining ‘bound therefor. differs from guaranty this, that 
the consideration the latter benefit flowing the 

Section 3539. ‘‘The obligation the surety accessory that 
his principal, and the latter from any cause becomes 
the former ceases course, even though judgment. If, how- 
ever, the original contract the principal was invalid from dis- 
ability contract, and this disability was known the surety, 
still 


not find that the law Georgia, even before the adoption 
the Negotiable Instruments Act, differed any substantial respect 
with reference the obligation surety upon promissory note 
from the law other states. Bank Madison Bell, Ga. App. 
458, 118 439; Mulling Bank Cobbtown, Ga. App. 55, 
135 222. 

conclusion that the liability Albert Young surety 
upon this promissory note constituted provable debt the time his 
petition bankruptcy was filed, and that his discharge bankruptcy 
complete defense. 

therefore find generally that the plaintiff entitled judgment 
against Ethel Young, demanded the complaint; that all the 
other defendants are entitled judgment that the action dismissed 
them and for their costs and disbursements. Let judgment 
entered accordingly. 

order preserve the rights the plaintiff upon appeal, she 
allowed the denial her motion for judgment 
against the defendant Albert Young, made upon the sole ground 
that the evidence will support other 


TRUST COMPANY ENTITLED ACT 
ADMINISTRATOR 


McGill Bankers’ Trust Co., Supreme Court Nevada, 280 Pac. 
Rep. 321 


Under the laws Nevada corporation organized that state 
istrator. trust company organized under the laws another 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 377, 378. 
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state, which laws expressly authorize organization trust com- 
panies with power act administrator, also entitled act 
administrator decedent’s estate the state Nevada. 


Application Neil McGill and another set aside the appoint- 
ment the Bankers’ Trust Company, administrator the estate 
William deceased. From order denying the applica- 
tion, applicant named appeals. Affirmed. 

Eddy, Ely, and Philip Ehrlich, San Francisco, Cal., for 
appellant. 

Chandler Quayle, Ely, for respondent. 

John Hoyt, Reno, amicus curiae. 


PER appeal from order refusing 
declare null and void order appointing Bankers’ Trust Company, 
Utah corporation, administrator the estate William 
deceased. 

The deceased left surviving him widow and two children who 
had attained their majorities. Neither them applied for letters 
administration upon the estate, but they all urged the appointment 
said trust company. Said company made application appointed 
such administrator, and due time, after notice the hearing 
said application, there being objection made thereto, the court 
made order appointing said trust company administrator said 
estate, May 16, 1923. May 23, 1927, the two sons above referred 
applied the court for order declaring null and void said 
appointment. from the order denying such application that 
this appeal taken Neil McGill, one sons mentioned. 

Appellant makes four points, namely: That corporation was not 
competent act administrator common law because 
not ‘take oath; that corporation not person within the purview 
our probate statute; that the appointment foreign corporation 
administrator contrary policy; and, lastly, that the 
Legislature having enacted law governing banks and trust 
companies, the general law foreign corporations does not apply. 

The Legislature 1917 amended the then existing law designating 
who shall respectively entitled the appointment administrator 
the estate deceased person. reads: 


she may request have appointed. 

children. 

father, the mother. 

brother. 

sister. 

grandchildren. 
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other the kindred entitled share the distri- 
bution the estate. 

creditors. 

administrator, 

the kindred not above enumerated, within the 
fourth degree consanguinity. 


person persons legally Stats. 
1917, 355, 192. 


concede, without deciding, that common law corporation 
was not competent qualify administrator. But not 
think that such concession entitled much consideration this 
matter. 

Here may that are not ready concede that corpora- 
tion not ‘‘person’’ the sense which that word used 
our Probate Act. universally held that corporation arti- 
ficial person. This court held parte Rickey, Nev. 82-99, 
100 134, Am. St. Rep. 651, and State ex. rel. Curtis 
McCullough, Nev. 216. the contention made sound, certain 
individuals might find themselves without recourse were testator 
leave his will with trust company for safe-keeping, case his 
death, and the refusal the company produce it, provided 
section the Probate Act, 5858, and similar sections. 
the case Louisville Co. Herndon’s Adm’r, 126 Ky. 589, 
104 732, under statute providing for the appointment some 
discreet person administrator, was held that 
this connection may well observe that the 
statute provides that creditor may appointed administrator. 
the only creditor were trust company, could contended that 
such company could not appointed corporation? 
not, what becomes the main point? 

However, not consider necessary decide these points. 
Whatever may have been the common law and whatever may the 
correct interpretation the Probate Act, must 

that pursuant legislative enactment Nevada corpora- 
tion organized trust company business competent -to act 
administrator. Section act regulating banking provides: 
corporation organized under this act may state its articles 
and such corporation shall thereupon have power act under 
the order appointment any court guardian, administrator, 
receiver Stats. 1911, 291, 150, 1912, 620. 

Thus seen that whatever may have been the common law, 
not contrary the policy this state for corporation 
said that the 1911 Act did not authorize the taking oath 


> 
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corporation which might appointed administrator pursuant its 

terms. settled law that corporation has implied powers 
all acts that may necessary enable exercise the powers 
expressly conferred. Sutro Tunnel Co. Segregated Belcher 

the light the rule stated, think officer could make the 
affidavit required. 

There doubt but that the respondent has authority the 
state Utah qualify administrator. Section 424, 
Compiled Laws Utah, 1907, expressly authorizes the organizing 
trust companies with such power, and articles incorporation 
the respondent filed with the secretary state Nevada expressly 
states that the company shall have such power. 

Having shown that corporation may organized under the 
laws this state with power act administrator, our public 
policy thus established. there statute Nevada prohibit- 
ing foreign corporation which enjoys the state its domicile 
the privilege acting administrator, under principles comity, 
the respondent may enter this state for the purpose carrying 
such business jthe same basis Nevada corporation. 

principles comity, except otherwise provided constitutional 
statutory provisions, corporation created any state 
nation permitted enter other states, and there exercise all 
legitimate powers conferred upon carry corporation 
any business not prohibited the local laws against the local 
publie rules comity are subject local modification 
the law-making power. But until modified they have the con- 
trolling force legal obligation, and the duty the courts 
observe and enforce them until the sovereign otherwise directs. The 
comity involved the comity the state, not the courts, and the 
judiciary must guided the principles and policy adopted the 
legislature. restrictions can imposed the courts without the 
the law-making power. This comity must presumed 
exist, and does exist, until state expresses intention the 
contrary some affirmative way, that is, direct enactments ithe 

subject, its public policy deduced from the general course 
legislation the settled adjudications its courts last resort. 
Legislative silence upon the subject equivalent 

This the uniform rule, shown long line cases cited 
support the text just quoted, including the case State ex. rel. 
Curtis Nev. 202. 

there were act this state authorizing corporation act 
administrator, the presumption would prevail that public 
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policy exists against foreign corporation which qualified 
act the state its domicile qualify such Nevada. Ameri- 
ean Christian Union Yount, 101 352, Ed. 888; 
Thompson Waters, Mich. 224, Am. Rep. Fletcher 
Encye. Corp. par. 5740. 

But said that the Nevada act authorizing the incorporation 
banking and trust companies prohibits foreign corporations from 
doing trust company business this state, notwithstanding the fact 
that the general corporation law expressly authorizes foreign corpora- 
tions ‘business Nevada. 

said that, though this intention not expressed definite 
terms, apparent from reading the act whole. cannot 
agree with the contention. Section the act, 662, provides: 
individual, trust company, corporation, company other 
corporation, incorporated under the laws this state, any other 
state territory foreign country, doing banking business this 
state, shall engage the banking business this state without 
first obtaining from the bank examiner license. .’’ 

This section referring foreign trust and banking companies 
expressly contemplates their doing business state, and the only 
inhibition placed upon them that they shall not banking 
business this state until they have obtained license. The respond- 
ent, far appears, has not sought banking business this 
state, but only trust company business for the doing which 
such condition imposed. 

There not copy the petition for the appointment 
administrator the estate the deceased the record this 
matter, nor any showing the evidence introduced when the 
application for such appointment was heard the court; hence, 
view the nature this proceeding, must conclusively presume 
that such petition set forth full compliance with all statutory 
requirements, whatever they might have been, and that proof was 
introduced sustain them. 

Taking the view do, not necessary further consider the 
points discussed the very elaborate briefs the matter nor 
analyze and distinguish the cases cited. deem proper say, 
however, that not attach the importance the opinion 
largely based upon construction statute New York, 
surrogate judge, and has never been approved any higher court 
the state. [not] think the point made that case the 
effect that the corporation question that matter not being 
domiciled New York, and hence not subject the jurisdiction 
the courts that state, could appeal for the reason that 
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appears from the record this matter that the respondent has 
appointed agent Nevada upon whom service process might 
made, and the further reason that with nonresident not 
disqualified for that reason alone. Bailey, Nev. 382, 103 
232, Ann. Cas. 1912A, 743. But the reasoning the New York judge 
that matter merely goes matter policy. think the great 
weight authority against the conclusion reached that opinion. 
Some the cases holding are: Lincoln Gaddis Perry 
Co., Ariz. 372, 461, Ann. Cas. 1915D, 1091; Deringer’s 
Deringer’s Adm’rs, Houst. (Del.) 416, Am. St. Rep. 
150; Rawitzer’s Estate, 175 166 581; Fellows 
First National Bank, 192 Mich. 640, 159 335. 

For the reason given the order appealed from affirmed. 


SALE PROPERTY TRUSTEE 


Petition Equitable Trust Co. Rogers’ Will, Court Chancery 
Delaware, 147 Atl. Rep. 231 


provision will creating trust realty and authorizing 
the trustee dispose any portion thereof except specified 
farm does not ‘‘expressly prohibit’’ the sale the farm within 
the meaning the Delaware statute which gives the Chancellor 
the power authorize the sale trust property upon application 
the trustee except where the sale the trust property 
expressly prohibited ‘the instrument creating the trust. The 
provision the will has the effect excluding the farm from the 
trustee’s general power dispose the property and makes 
necessary for the trustee obtain the authorization the Chan- 
before disposing the property. 


Petition the Equitable Trust Company, trustee under the will 
Theodore Rogers, deceased, for sell trust property. 
rule directing parties interested appear and show cause why 
prayer petition should not granted. Petition granted. 

Petition trustee for authority sell real estate Theodore 
Rogers, deceased. The will Theodore Rogers appointed the 
petitioner ‘trustee certain real estate including farm called 
The powers the trustee inter alia, 
the following: 


similar decisions see Banking Law Journal Digest (Third 
Edition, 405. 
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sell and dispose all any portion the real estate 
personal property held trust, aforesaid, except the family 
mansion house and the farm which the same erected, and except 
the farm near Bear, Delaware, called ‘Beauclere Manor’ ‘their 
sale sales would for the best interest 
Estate. 


The petitioner desires sell about ninety-two acres 
what regards attractive price ($65.00 per acre). 
represents that the acreage question unproductive and that 
its sale the price mentioned would beneficial and the best 
interests the persons interested the trust estate. Accordingly 
authority make the sale prayed for. 

Upon the filing the petition, rule was issued directing the 
parties interested the trust appear and show cause why the 
prayer the petition should not granted. 

Robert Richards and Aaron Finger, both Wilmington, for 
petitioner. 


THE CHANCELLOR.—Section 3879 the ‘Revised Code 1915 
provides follows: 


See. 36. Sale Trust Property Free from Trust; How 
Sale, When Terms Trust Prohibit; Proceeds Sale 
Held Subject Same Trust; Trustee Bond for Preservation 
Trust:—Upon petition any trustee having the legal title any 
property, real, personal, mixed, setting forth that the sale and con- 
version thereof would beneficial the person interested the 
trust, the Chancellor may, order made thereon his discretion, 
authorize and direct such trustee sell the whole, much may 
proper, such trust property, and transfer and convey the 
same the purchaser thereof, absolutely and fee-simple, freed 
from any trust and without liability the part such purchaser 
the application the purchase money; provided, that cases 
where the sale conversion trust property has been may 
expressly prohibited the instrument creating the trust, sale 
conversion shall taken hereby authorized; and provided, 
moreover, that the proceeds all sales made under the authority 
this section shall held under and subject the same trusts those 
which the property sold was subject; and, cases where real 
property sold, the trustee thereof shall first give sufficient 
bond, with surety approved the Chancellor, for the preserva- 
tion and protection the proceeds such sales for the purposes 
the trust, and subject the orders and decrees the Chancellor 
the 


The only question which the petition presents whether not 
the will under which trust was created has the language the 
statute prohibited’’ the sale and conversion into money 
and thus rendered the statute inapplicable. 


4 
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Two reported cases have arisen this State which this court 
has had occasion consider this statute. Trustees Baptist Church 
Laird, Del. Ch. 118, 1082; Aiello Simeone, Del. Ch. 
265, 125 192. The first these cases held that trust that the 
land used for the sole purpose Baptist meeting house 
erected thereon and for burying ground, contained express inhibi- 
tion against sale and that therefore under the statute sale and 
conveyance the trustee would pass good title. This case was 
with approval Aiello Simeone, supra. manifest that 
there was strong implication the language creating the trust 
the Baptist Church case that the land should not sold and thereby 
diverted other purposes. Notwithstanding this, however, the court 
took the view that implication fell short express prohibition, 
and disregarded This view was taken, apparently aside from 
any considerations having with the charitable nature the 
trust, and the light solely the statute. 

Latta Louisville Trust Co. al., 198 Ky. 45, 247 1103, 
was said that prohibition against alienation appearing will 
deed creating trust, operative, must clear and free 
from doubt leave the court room for misconstruing the 
language. Whether when that case was decided there was any such 
statute Kentucky have here, the report the case does not 
positively state. Inasmuch, however, the court, there was 
statute, was apparently governed nevertheless decisional law 
the same practical effect our statute, regard the Kentucky case 
one point here. that case the wish the testator that his 
estate should ‘‘be held together whole’’ for certain length 
time, was held, however strong its implication against sale might 
be, not constitute sufficiently clear prohibition against sale 
forbid the authorization one the best interests the trust would 
subserved thereby. 

Under the language our statute, the sale and conversion trust 
property permitted the interests the estate unless expressly 
prohibited the instrument creating the trust. The statute 
founded wise policy, for manifest that trust property 
required kept its original form, great loss due changing 
conditions danger all times being visited upon the trust’s 
beneficiaries. guard against such possibility the statute was 
evidently enacted and should receive liberality construction 
favor the purpose designed serve. The word ‘‘expressly’’ 
should be, will not say literally, but almost literally regarded. 

With this viewpoint liberality favor the power trustees 
the statute when supported the order the Chancellor, 
let examine the language the testamentary instrument under 
which the petitioner acting. 


q 
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There certainly express prohibition the power imposed 
the will. What the will does confer power sale trustee 
generally, and then except from that general grant authority 
any power dispose ‘‘Beauclere Manor.’’ The substance the 
situation that with respect all the property embraced within 
the trust, the trustee given power sell and convert virtue 
authority derived from the will alone and without the necessity 
applying the Chancellor for his approval—all except ‘‘Beauclere 
Manor.’’ say that because the testator did not wish confer 
his trustee the power selling the manor the trustee’s own motion, 
must thereby have expressly indicated wish that the trustee 
not sell the authorization under the statute 
which was enacted some ten twelve years before the testator’s death, 
not permissible. There ‘is irreconcilability between exception 
the manor the testator from power conferred his trustee 
sell property generally, and power left the trustee sell under 
the statute authority court order. There being such 
irreconcilability, whatever implication against sale ‘‘Beauclere 
Manor’’ the will may contain, not plainly directed against its 
sale under authority the statute amount express pro- 
hibition the power. 

Order accordingly. 


BANK NOT LIABLE FOR FAILURE HONOR 
CHECK 


Haynes Bank Hartsville, Supreme Court South Carolina, 149 
Rep. 330 


The plaintiff, who was indebted the defendant bank 
note, pledged bond security for the note. The note was not 
paid maturity and the bank sold the bond, applied part the 
proceeds the payment the note and applied the balance 
another debt the plaintiff. Thereafter the plaintiff drew check 
the bank favor third party for the amount the balance 
remaining after the proceeds the bond were applied the pay- 
ment the note. Payment the check was refused and the 
plaintiff brought action recover damages account the 
defendant’s refusal honor the check. was held that the 
plaintiff was not entitled recover for the reason that the balance 
the proceeds the sale the bond did not constitute deposit 
subject the plaintiff’s check. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1016. 
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Action Haynes against the Bank Hartsville. Judgment 
nonsuit, and plaintiff appeals. Affirmed. 

Miller Lawson, Hartsville, for appellant. 

Wilmeth, Hartsville, and Dargan Paulling, Darling- 
ton, for respondent. 


COTHRAN, J.—This action for $5,000 damages account 
the alleged willful and wanton failure and refusal the defendant 
bank honor check, dated May 27, 1926, drawn the plaintiff 
upon for $269.97, payable the order Miller. The action 
was commenced September 21, 1926. 

The defendant answered, admitting the issuance and presentment 
for payment such check, but alleged that the plaintiff was not 
depositor with the time, amount sufficient pay such 
check, alleging that the check question represented claim and 
demand the plaintiff against for the surplus proceeds the sale 
certain Liberty Bond theretofore held the plaintiff collateral 
security certain note given the plaintiff, which surplus 
had been credited the bank another note, upon which the plaintiff 
was liable. 

The case came for trial before his honor, Judge Mann, and 
jury the fall term, 1927, the court common pleas. the 
conclusion the testimony for the plaintiff, the defendant made 
motion for nonsuit, which was granted his honor, the presiding 
judge. From the judgment entered upon said order the 
plaintiff has appealed. 

The grounds for nonsuit urged the defendant, and sustained 
his honor, the presiding judge, were follows: 


Plaintiff had proved deposit, but had proved bailment 
for the benefit the bailor and the bailee, and had approved and 
ratified the bailee’s sale the bond. 

There was evidence that the bailment was converted into 
deposit whereby the bank agreed pay the balance the proceeds 
the bond, demand; that, the contrary, the plaintiff had proved 
that the bank applied the remainder the proceeds another debt; 
and that such action could not support implied agreement pay the 
same funds plaintiff demand. 

That there can contract without meeting the minds, 
and the plaintiff has proved affirmatively that the bank not only did 
not agree hold the money question deposit and pay 
demand, but that applied the money another debt the plaintiff. 

That there was allegation conversion which 
entirely different cause action, requiring different allegations and 
different evidence, and permitting other 


The facts the case appear these: February 16, 1922, 
the plaintiff gave his note the defendant bank for $402, payable 


THE BANKING LAW JOURNAL 


March 1922, with interest after maturity per cent.; that 
collateral security the plaintiff hypothecated certain Liberty Bond. 
The collateral note described the pledge follows: 


secure the payment this any other obligation ‘to said 
bank, due become due, hereby pledge said bank, its 
assigns, holders the same, the collaterals described the back 
herein inclosed, and hereby agreed that upon the nonpayment 
this obligation said bank, the holder may sell the same 
public private sale, for cash credit, whole parcels, 
any place the city Hartsville, without notice; and said bank 
holder may such sale purchase the same any part thereof, for 
its his own account, and after deducting all costs sale the balance 
the proceeds shall applied this obligation, and any surplus 
any other note, obligation, bill, overdraft open account under which 
the undersigned shall any way bound, primarily secondarily, 
absolutely contingently, due become due. Upon the discharge 
this obligation said bank holder may deliver the same the 
undersigned, order, but shall have the right retain the same 
answer any other obligation, note, above 


The $402 note was not paid maturity, and thereafter, about 
August 28, 1922, the plaintiff made payment upon the note 
$139.19. about August 21, 1924, the bank sold the hypothecated 
bond and applied the proceeds the sale, the extent $304.21, 
the payment the note, leaving balance $269.97. The contest 
over this balance. The bank claims that had the right and did 
apply this balance note which held against the firm Wilburn 
Haynes, which the plaintiff alleged have been member. 
The plaintiff claims that as, according the terms the pledge, the 
surplus proceeds the sale the bond were payable the plaintiff 
his order, amounted deposit account and was subject his 
check; that the dishonor the check created liability the part 
the bank him for damages. 

Counsel for the plaintiff indiscriminately refers the check 
draft and check. While many instances they are equivalent, the 
present case illustration very material difference between 
them. check order upon the bank pay the amount the 
check due deposit account the drawer; draft order upon 
another pay the amount the draft and charge the account 
the drawer. this case appears that, whether rightfully wrong- 
fully, the bank had applied the surplus proceeds the sale the 
bond the note referred to, and did not pass them the eredit 
the deposit account the plaintiff. 

The alleged cause action exceptional one, and 
depends upon the existence the time that the check was drawn and 
presented for payment the relation banker and depositor between 
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the bank and the plaintiff. find the case evidence the 
existence that relation. The most that the plaintiff could claim 
that the bank had authority apply the balance the note 
referred and was indebted him that amount; other words; 
the failure the drawee draft honor the draft which ought 
have been honored. 

think his honor, the circuit judge, was entirely right grant- 
ing the nonsuit. The order, course, without prejudice any 
right which the plaintiff may have against the bank for the wrongful 
application said proceeds. 

The judgment this court that the judgment appealed from 
affirmed. 


INDORSEE DRAFT HOLDER DUE 
COURSE 


Suter City National Bank, Court Civil Appeals Texas, 
Rep. (2d) 1037 


Where draft payable bank without any qualification 
indorsed the bank and delivered another bank, which without 
notice any defect title any defense the draft, gives credit 
therefor the payee bank, the bank which the draft delivered 
has legal title thereto and holder due course under the 
Negotiable Instruments Act. 


Suit the City National Bank Suter and another, 
wherein named defendant filed cross-action. From the judgment, 
named defendant appeals. Affirmed. 

Kilgore, Rogers Montgomery, Wichita Falls, for appellant. 

Bullington, Boone, Humphrey King, Wichita Falls, for 
appellee. 


DUNKLIN, J.—On January 17, 1927, Suter, who lived 
Devol, Okl., drew draft that date Hunt Rigsby Company 
Burkburnett, Tex., for the sum $343.87, made payable the order 
the Oklahoma State Bank Devol, hereinafter referred the 
Devol bank. the time that draft was drawn, Suter was indebted 
the Devol bank the sum $269.25, and was given 
the books the bank for the amount the draft less cents, which 
was charged account, and, after allowing that credit, the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 272. 
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books the bank showed balance his $73.81. The 
Devol bank then indorsed the draft, ‘‘Pay the order any bank, 
banker trust and sent the same the City National 
Bank Wichita Falls, Tex., hereinafter referred the City 
National Bank, with instructions that was for ‘‘collection and 
The draft was received the City National Bank Janu- 
ary 18, 1927, and immediately upon its receipt that bank entered 
eredit its books favor the Devol bank for the amount the 
check, and before the entry that credit the Devol bank was indebted 
the City National Bank the sum $11,737.25. soon the 
City National Bank received the draft, forwarded the same for 
collection Burkburnett, Tex., where payment was refused the 
drawee and the draft was duly protested for nonpayment. The Devol 
bank ceased business account insolvency January 18, 
1927, and the City National Bank received notice such insolvency 
the same day, but after credit had been given for the draft. About 
o’clock January 18th, Suter was informed that the Devol bank 
had closed its doors, and immediately notified Hunt Rigsby Co. not 
pay the draft. Attached the draft the time was delivered 
the Devol bank Suter was bill lading for bales cotton 
sold the drawee Suter. Later, agreement all parties, the 
cotton was sold, and the proceeds sale amounted $451.28, which 
was deposited with the Wichita State Bank Trust Company 
stakeholder await the settlement the rights the parties 
judicial proceedings. soon the Devol bank failed, its affairs 
were taken over Chas. Crooks, liquidating agent for the state 
Oklahoma. 

This suit was instituted the City National Bank against 
Suter and the Wichita State Bank Trust Company recover the 
amount said draft, with legal interest and for title equal 
amount the funds the hands the stakeholder. The allegations 
plaintiff upon which the cause action was predicated were, 
effect, that the draft and bill lading already mentioned were duly 
executed defendant Suter, and that plaintiff had acquired title 
thereto due course business before maturity and for valuable 
consideration, and that the drawee had refused payment and the draft 
had been duly protested. 

The defendant Suter denied the allegations plaintiff’s petition, 
and alleged that plaintiff was not the owner and holder the draft 
and not entitled the proceeds the cotton; that plaintiff paid 
nothing value for the draft, was not the owner thereof due 
course, and was entitled rights, equities, interest the funds 
held the stakeholder. 

way cross-action, Suter sought judgment against the 
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upon allegations that was the owner the draft and cotton, that 
had never parted with title either, and that plaintiff owned 
right title therein. 

The case was tried before jury, who returned verdict favor 
plaintiff for the amount sued for it, obedience peremptory 
instruction the trial court. The defendant Suter has prose- 
cuted this appeal. 


Assignments error are presented the action the trial court 
giving the peremptory instruction and refusing the submission 
issues requested Suter, reading follows: 


Find whether not the item question upon being returned 
the plaintiff herein the bank Burkburnett would, under the 
ordinary banking business, have been charged against the 
account the Oklahoma State Bank Devol, Oklahoma, and the item 
returned such bank. Answer Yes No. 

Find whether not January 18, 1927, the City National 
Bank had sufficient collateral pledged security for the payment 
the note payable the Oklahoma State Bank Devol, 
fully discharge the same. Answer Yes No. 

Find whether not January 18th 19th, 1927, the de- 
fendant Suter instructed the vice-president the City National 
Bank return the item question the Devol State Bank Okla- 
homa for payment. Answer Yes No. 

Was the understanding between Suter and the Okla- 
homa State Bank Devol that any draft presented Suter said 
bank and for which obtained the time, would re- 
turned unpaid, charged back against the theretofore given 
such item. Answer Yes No. 

Find whether not the item question upon being returned 
the Oklahoma State Bank Devol unpaid, would, under the or- 
dinary course banking business, have been charged the account 


Basham, vice-president the City National Bank, testified 
part follows: ‘‘When the item got back from Burkburnett did 
not charge their account corresponding their credit and neutralize 
those two items because they had account the 
time. With running bank that would have been the way handle it. 
the bank had not failed that the way would have done it. 
That the customary way. When everything going smooth 
customary when item comes and it, and when comes 
back unpaid and protested, charge the account and cancel the two 
items. presume that the way would have handled had not 
been for the failure the 18th day January the Oklahoma State 
Bank. are holding this draft and has never been 

That testimony pointed out appellant pertinent re- 
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quested special issue No. No-testimony pointed out appellant 
support affirmative finding requested issue No. nor have 
found any the record. Suter did testify that January 19th 
instructed Mr. Basham, vice-president the City National Bank, 
return the draft the Devol bank, that being the inquiry special 
issue No. 

The deposit slip given Suter the Devol bank contained this 
provision: ‘‘Right reserved and the bank authorized forward 
items for collection payment, direct the drawee payor bank, 
through any other bank its discretion, and receive payment 
drafts drawn the drawee other banks and except for negligence, 
this bank shall not liable for dishonor the drafts received 
payment nor for losses 

That was the only evidence offered support affirmative finding 
special issues and 

have reached the conclusion that the trial court did not err 
instructing verdict favor the plaintiff. The draft was made 
payable the Devol bank without any qualifications conditions. 
The indorsement the draft the Devol bank and its delivery 
the City National Bank conveyed legal title the latter, who had 
notice any defect title any defense thereto when received 
the draft and gave credit therefor its books the Devol bank. 

The uncontroverted facts recited above made the City National 
Bank holder the draft due course within the terms section 
the Negotiable Instruments Act, shown article 5935, Texas 
Civil Statutes 1925. The right was free from any defect 
title the Devol bank and free from any defenses available 
Suter against that bank, and with the right enforce payment 
against Suter, within the terms section the same act and also 
shown article 5935, unless can said, insisted Suter, that 
the draft and proceeds thereof were held the City National Bank 
trust for the Devol bank. The burden was upon Suter show such 
trust relation, and failed discharge that burden. There was 
understanding between the parties relative the purpose the 
transfer the draft, except the letter the Devol bank which 
accompanied it, showing instruction collect and the draft 
the account the sending bank. There was ambiguity un- 
certainty that instruction. Its plain meaning was that the City 
National Bank should collect the draft and place the same the credit 
the Devol bank, and the latter bank then had account with the 
City National Bank. from the indorsement the back the 
draft, the instruction itself placed the legal title the City National 
Bank and fixed the relation debtor and creditor between the two 
banks. the instruction had been that the draft should collected 
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and the proceeds remitted the Devol bank, then might said 
that the City National Bank held the draft and its proceeds trust 
for the Devol bank, and that title passed the City National Bank. 

While witness Basham testified that, according custom prevailing 
among banks after the draft was returned from Burkburnett dis- 
honored, the credit already given the bank would have been eliminated 
and the draft returned the Devol bank, yet further testified 
that that custom applied only when the sending bank doing business 
regular course, and that did not apply when the sending bank 
was insolvent. the contrary, testified without contradiction that, 
the latter event, the custom was retain the draft and proceeds 
therefrom and apply the same payment any indebtedness that 
the sending bank might then owe it. That custom accord with 
the right bank apply such deposits whenever the depositor 
becomes insolvent, announced Corpus Juris, pp. 652 and 656, 
inclusive. 

The foregoing conclusions believe are well supported the 
great weight the authorities, including such Corpus Juris, 
246, 599, section 282, 616; Vaughn Farmers’ Merchants’ 
National Bank, Tex. Civ. App. 380, 126 691; Continental 
National Bank Weems, Tex. 489, 802, Am. St. Rep. 
85; Burton S., 196 295, Ct. 248, Ed. 485; 
Metropolitan National Bank Merchants’ National Bank, 182 
367, 361, Am. St. Rep. 180; Doppelt National Bank 
the Republic, 175 Ill. 432, 753. 

Appellant has cited several authorities sustain his contention 
that the transaction between the two banks constituted the receiving 
bank the agent the sending bank and remit the proceeds, 
and therefore the relation debtor and creditor between the two 
banks was never Authorities cited include Merchants’ Bank 
Kansas City Gallagher (Tex. Civ. App.) (2d) 683; 
Cronheim Postal Telegraph-Cable Co., Ga. App. 716, 
Philadelphia Eckels (C. C.) 485; Morris Bank, 201 Pa. 160, 
1000. deem sufficient say that some the cases are 
distinguishable from the present suit, and that others are out 
harmony with the weight authorities the questions determined 
above. 

Motion for Rehearing 


insisted that there was competent evidence show that 
the City National Bank gave the Devol bank credit for the draft 
before notice the insolvency the Devol bank, 
which notice they received January 18, 1927. The point made 
that Basham, vice-president the City National Bank, testified 
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that fact from hearsay; his testimony that point, referring 
the failure the Devol bank, being follows: ‘‘I heard the 
18th January that they had failed. That must have been the same 
day gave them credit for this item. presume heard after gave 
them credit for this item, but not remember anything about that 
Mr. Langford made that charge against them that 

Basham’s testimony that credit was given the Devol bank 
January 18th for the amount the draft was uncontroverted, and 
whether that credit was given before after notice the insolvency 
the Devol bank was immaterial, since the right the City National 
Bank thus charge the Devol bank’s account with the draft had 
attached soon the draft was received. Furthermore, according 
appellant Suter’s own testimony, did not notify the City 
National Bank his repudiation the draft until January 19, 1927, 
the day after the draft had credited the Devol bank’s account. 

pointed out opinion original hearing, the rule that, 
when depositor becomes insolvent, the bank with whom has made 
deposits has right apply any deposits that bank his 
the liquidation any debt may then owe the bank. 

Appellant cites the following from Corpus Juris, 604, par. 
254: the bank insolvent the time the paper deposited 
therein, acquires title such paper matter how may 
indorsed, accepting the paper under such circumstances amounts 
fraud.’’ 

Appellant then urges that the Devol bank acquired title the 
draft when deposited with Suter, since was then insolvent, 
and, since the Devol bank acquired title, necessarily held the 
draft trustee for Suter and could not convey title the City 
National Bank. The opinion this court the case Interstate 
National Bank Claxton, reported 44, and that the 
820, 104 Am. St. Rep. 885, are cited appellant support his con- 
tention that the City National Bank had right apply the proceeds 
the draft satisfy any part the debt owing the Devol 
bank. that case Tamblin Tamblin, who were engaged the live 
stock commission business Kansas City, were employed Claxton, 
residing Texas, factors sell his cattle shipped them. The 
factors sold the and deposited the proceeds their own credit. 
The bank with whom the deposit was made applied part the 
proceeds the sale the liquidation the amount owing the 
bank the factors after the latter became insolvent. The right 
was denied, although was further held that the bank was not 
liable for amounts paid out other persons upon checks drawn 
the factors before Claxton revoked the agency the factors 
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handle the money for him. thus appears that the relation 
principal and agent existed between the factors and Claxton, and the 
latter’s right hinged upon that relation and not upon the law 
negotiable instruments, true the present suit. The ruling 
that case was that credit given the bank the factors for their 
past-due indebtedness the bank was not valuable consideration. 
That ruling was based upon equitable principles and not upon the law 
negotiable instruments, which was later adopted statutes this 
state. same observations are applicable other decisions, such 
Davis Panhandle National Bank (Tex. Civ. App.) 296. 

pointed out opinion original hearing, the draft drawn 
Suter was made payable the order the Devol bank. The contents 
the deposit slip given Suter the Devol bank the time his 
deposit, copied opinion original hearing, was not brought 
the notice the City National Bank prior its acceptance the 
draft, and therefore could not affect the latter’s rights any respect. 
its face the draft was made payable the order the Devol 
bank with conditions qualifications. cannot doubted that 
the draft was negotiable instrument. Sections and the 
Negotiable Instruments Act, shown article 5933, Rev. Civ. Statutes 
1925, read follows: 


Section 24. ‘‘Every negotiable instrument deemed prima facie 
have been issued for valuable consideration; and every person 
whose signature appears thereon have become party thereto for 

Section 25. ‘‘Value any consideration sufficient support 
simple contract. antecedent pre-existing debt constitutes value; 
and deemed such whether the instrument payable demand 
future time.’’ 


And section the same act, appearing article 5934, reads 
follows: 


Section 30. ‘‘An instrument negotiated when transferred 
from one person another such manner constitute the trans- 
feree the holder thereof. payable bearer negotiated 
delivery; payable order negotiated the indorsement 
the holder completed 


Those statutes necessarily are controlling effect between the 
City National Bank and appellant, Suter, the any rules 
equity that might lead different result, and applicable the 
relation between principal and agent, and where negotiable instru- 
ment involved. While between Suter and the Devol bank may 
said that the equitable title the draft remained Suter, never- 
theless conveyed that bank the legal title, and the same legal 
title was the City National Bank without notice such 
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equity Suter. reason that. fact, the many authorities cited 
appellant show that the Devol bank held title the draft 
trustee only, without power convey any title the City National 
Bank, have proper application here. 

Appellant insists that the undisputed evidence shows that, the 
time the City National Bank received the draft question had 
hand sufficient discharge the debt then owing 
the Devol bank without resort the draft question. Basham 
testified that, after the Devol bank was given credit for the $343, the 
amount the draft, still owed the City National Bank $11,737.25, 
secured note, notes, collateral, and that later that balance 
was paid. Appellant, Suter, testified that the collateral held the 
City National Bank amounted about $15,000. 

his pleadings, Suter did not invoke the rule applicable the 
defense marshaling securities; other words, there was plea 
that the plaintiff bank had hand collateral sufficient satisfy the 
indebtedness the Devol bank, and pray that the same 
exhausted before resort the draft; nor was there any plea that the 
plaintiff bank had already been paid full the debt owing 
the Devol bank the time the draft was negotiated. Nor was there 
any issue tendered offered show that the collateral securities 
held the bank had been dissipated lost through the negligence 
the holder. Since the proof offered the plaintiff prima facie 
showed that was holder the draft due course, the testimony 
referred above cannot urged here the absence any pleading 
under which could any event made available defense 
plaintiff’s suit. 

the motion for rehearing overruled. 


BANK OBLIGED PAY CHECK DRAWN 
AGAINST SPECIAL DEPOSIT 


Boyle Vivian State Bank, Supreme Court South Dakota, 
226 Rep. 579 


The plaintiff sold one Hubert certain horses for $225. The 
plaintiff and Hubert went the defendant bank and Hubert. drew 
draft commission company for $600 account horses, 
the horses, which was about ship. The 
draft was accepted the bank, acting through its bookkeeper, and 
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the proceeds were credited Hubert’s account. Hubert then drew 
check payable the plaintiff the sum $225. The plaintiff 
told the bookkeeper that wanted take the check another 
bank the following day, together with some other checks, use 
note, and the bookkeeper replied that ‘‘it would all 
Upon presentment the check payment was refused for want 
sufficient funds. action brought recover the amount 
the check was held that the defendant was liable the plaintiff 
for the reason that was apparent that Hubert deposited funds 
the bank order that the plaintiff’s check might paid and 
the bank had knowledge this fact. 


Action Boyle against the Vivian State Bank. From 
judgment dismissing the action and from order overruling the 
motion for new trial, plaintiff appeals. Reversed. 

Parish, Murdo, for appellant. 
Herman Bode, Murdo, for respondent. 


FULLER, time prior the 14th day August, 1924, 
one Hubert purchased plaintiff, Boyle, seven head horses for $225. 
that date the horses were delivered Boyle Hubert the 
stockyards Vivian. After delivery the animals, and their accept- 
ance Hubert, he, with Boyle and two officers the Omaha Horse 
Mule Commission Company, Omaha, went into the Vivian State 
Bank. transaction there between these parties and one 
Blunk, bookkeeper, acting for the bank. Hubert drew sight draft 
the commission company for $600 account load horses, 
including the Boyle horses, which was about ship. The sight 
draft was accepted the bank, acting through Blunk, and the pro- 
ceeds credited the checking account Hubert, which was then over- 
drawn $20. Hubert then drew check payable plaintiff, Boyle, 
the sum $225, stating: ‘‘Here your check, get your 
The plaintiff, Boyle, addressing the bank’s bookkeeper, then said: ‘‘Mr. 
Blunk, going Draper tomorrow with some other checks use 
note. want take this check Draper and cash with the 
other Blunk responded that ‘‘it would all right.’’ The 
plaintiff, Boyle, then took the Hubert check for $225 Draper and 
there deposited with the Draper State Bank for collection. 
regular course was presented the drawee, the Vivian State Bank, 
and payment was refused for want sufficient funds. the time 
presentation the check, Hubert’s account with the Vivian bank 
earried balance $205; the Vivian Bank having charged over- 
draft $20 and cashed other items against the $600, deposited 
aforesaid. After presentment and dishonor the Boyle check, the 
Vivian bank charged out the balance $205 from Hubert’s account 
and the same upon note which Hubert was then owing 
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the bank. action below Boyle, plaintiff, against the drawee, 
Vivian State Bank, for the sum $225, the foregoing transaction, 
except for evidentiary details, was pleaded, and was alleged that 
defendant bank assured plaintiff that his check would paid when 
presented; that the bank received the sum $600 above mentioned 
special deposit for the purpose paying the check; and that the 
bank agreed pay the same. 

Trial was had the court without jury, upon findings favor- 
able the defendant bank, judgment was entered dismissing the 
From that judgment and order overruling motion for new 
trial, the plaintiff, Boyle, appeals. 

appellant’s contention that the clear preponderance the 
evidence, contrary express finding the trial court, shows, 
inference, agreement the part the respondent bank finance 
Hubert the purchase live stock for shipment; and that the case 
falls within the rule Webster First State Bank, 159, 
208 774. That case line with the decisions Saylors 
State Bank, 100 Kan. 64, 163 454; Wood Home Nat. Bank. 
Kan. 91, 136 935, 1916C, 161; Singer Citizens’ Bank, 
Okl. 267, 193 41, 42; Ballard Kan. 91, 136 935, 
1916C, 161; Bank, 100 Kan. 177, 163 636; Pierce- 
ville State Bank Gray County Bank, 113 Kan. 352, 214 788. 
These decisions represent established exception the rule (Rev. 
Code 1919, 1835) that the acceptance check bank must 
writing and signed the drawee. The question determined 
Webster First State Bank, supra, was whether the drawer the 
check, the bank’s customer, distinguished from the payee, had 
agreement with the bank which the bank was pay, 
presentation, checks drawn the customer connection with his 
business buying and shipping live stock. the absence direct 
proof such contract, reference was had surrounding circumstances 
from which the existence such contract was inferred. 

will therefore consider, first, whether there was any such 
contract this case between the bank and its customer, the stock 
buyer. this point, the record has been searched vain for more 
substantial evidence than the mere fact that the bank occasionally 
honored overdrafts behalf Hubert, some most which checks 
were issued connection with his business buying stock. Beyond 
inferences deducible from that proof, there nothing show the 
existence any agreement honor any particular check the 
customer, any checks drawn for any special purpose, connec- 
tion with any specified business, pay checks drawn over any 
particular period time. That there was any contract denied 
the bank’s officers, and there showing here that the bank made 
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business receiving the proceeds stock shipped Hubert that 
Hubert regularly deposited the proceeds with the bank, nor any 
shown which common the fact the above-cited 
eases. The finding the trial court which negatives the existence 
such agreement between the bank and its customer not against 
the clear preponderance the evidence, and, upon the contrary, 
well supported the proof. 

There being general agreement between the drawer and drawee 
this check for the payment like items presentation, may 
now consider what specific contract, any, existed between the parties 
this particular check and its payment. The complaint not 
alone based the issuance, presentation, and dishonor the check, 
but upon the whole transaction which these elements are part. 
The trial not only found the absence any agreement between 
the customer and the bank for its financing his stock-buying busi- 
ness, but also the court found that there was contract the pay- 
ment this particular check. 

Appellant suggests and respondent denies that trust arose from 
the transaction August 14, 1924, respondent bank, according 
the decision Shotwell Sioux Falls Savings Bank, 109, 
147 288, 1915A, 715; Gibbs Commercial Savings 
remark that our conclusion the instant matter not inconsistent 
with the several equitable principles discussed Shotwell Sioux 
Falls Savings Bank, supra. But now unnecessary, not unwise, 
advance the doctrine trusts beyond its application the partic- 
ular facts the cases last cited. There reason undertake 
uncharted course when the facts this case bring directly 
line estimable and well-established precedents. reason the 
adoption the Uniform Negotiable Instrument Act, are obliged 
take note Rev. Code 1919, 1891 510), follows: 
check itself does not operate assignment any part 
the funds the eredit the drawer with the bank, and the bank 
not liable the holder, unless and until accepts certifies the 

Notwithstanding that rule, the doctrine which may here ap- 
propriately consider that equitable assignment particular 
fund from which the check ought, equity, paid. This doctrine 
may brought into play where there understanding between 
the drawer and the payee the check that specific fund should 
appropriated its payment, and where that arrangement brought 
the attention knowledge the drawee bank. 

the case Fourth Street Nat. Bank Yardley, 165 634, 
644, Ct. 439, 440, Ed. 855, 861, the United States Supreme 
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Court declared: ‘‘While equitable assignment lien will not arise 
against deposit account solely reason check drawn against the 
same, yet the authorities establish that if, the transaction connected 
with the delivery the check, was the understanding and agree- 
ment the parties that advance about made should 
charge and satisfied out specified fund, court equity 
will lend its aid carry such agreement into effect against the 
drawer the check, mere volunteers, and parties charged with 

And Equitable Trust Co. First Nat. Bank, 275 359, 370, 
Ct. 167, 169, Ed. 313, 317, Justice Stone recently stated: 
has been dissent from the view that agreement apply 
designated credit account the payment check draft 
drawn upon creates security the enforceable equity 
against general creditors. Fourth Street Nat. Bank Yardley, 165 
(N. 710; Coates First Nat. Bank, 20; Muller Kling, 

proceeding apply this principle the case bar, are not 
deterred the absence any express contract understanding the 
parties. feature the doctrine equitable assignment, repeatedly 
asserted the courts, that the agreement may implied from the 
surrounding circumstances. Quoting length this point from 
Fourth Street Nat. Bank Yardley, supra, Justice Rogers Hol- 
lins, supra, 1915B, 440, emphasizes the point that: ‘‘It 
not necessary that there should express agreement. implied 
under consideration, the surrounding may considered 
with the view determining the intention the parties.’’ 

See, also, Merchants’ Nat. Bank State Bank, 172 Minn. 24, 214 
750, 752. 

With assurance that the above doctrine, principle equity, 
invades neithér the letter nor the spirit Rev. Code, 1919, 1861, 
supra, may now consider whether the facts this case bring 
within that doctrine; and, since there stated agreement, 
reference will made the circumstances surrounding the transac- 
tion the defendant bank August 14, 1924. The parties had just 
from the stockyards where appellant had delivered Hubert 
his horses the sale price $225. The horses, with others, were about 
shipped the commission firm Omaha. account 
the bank was then overdrawn $20. Hubert went the bank with the 
two officers the commission firm, and with appellant, acquire the 
means paying for appellant’s horses. Appellant accompanied him 
receive payment. That this intention the drawer and payee 
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the check became apparent the bank’s representative cannot reason- 
ably questioned. the bank Hubert did not merely draw 
appellant, using the banking house convenient place for its 
execution. was first obliged acquire the money for payment 
appellant drawing draft $600 upon the commission house, 
‘whose officers were present> acquired advance that sum for 
the particular carload animals which included appellant’s stock. 
Having caused that sum deposited his account, drew his 
check appellant and said: your check, get your 
Instead presenting the check then and there for payment, appellant 
addressed the bookkeeper, who appeared charge the business 
the bank and who had accepted the sight draft and credited Hubert’s 
account with the proceeds. him appellant said that wanted 
take the check with other checks and cash Draper bank the next 
day, use note. The banker said: ‘‘That all 
clear inference from the record that the foregoing was but one brief 
and uninterrupted transaction between all the parties, including Blunk, 
the bank’s bookkeeper, who participated for the bank. 

That the clearest possible expressed contract was not then and there 
made Hubert assign $225 the $600 appellant, with the bank 
apprised that contract, plainly due the surrounding 
stances which rendered superfluous any further expression, 
party the other, his intention and understanding. Hubert was 
the bank acquire money for the purpose paying ap- 
pellant for his horses. Appellant was there receive that payment. 
The $600 draft was cashed and deposited, part, pay Hubert’s 
check Boyle. Taking the check the presence the banker and 
remarking that would cash the next day Draper was ex- 
pression intention present the check matter convenience 
certain way, and that was innocent any doubt its pay- 
ment. Boyle’s failure and get his money directed Hubert 
must held have conveyed the bank that Boyle was influenced 
confidence that $225 had been placed the deposit and would 
there remain pay the check. The banker’s response, ‘‘That all 
could have other interpretation under the circum- 
stances than that the deposit would preserved for the purpose 
paying the check. Under the circumstances, the statement the 
banker was assurance that what appellant proposed would 
the object which appellant obviously had mind. 

passing, should noted that the probative facts and the 
equitable characteristics the foregoing transaction are not unlike the 
record the ease First State Bank State Bank, 
585, 176 646, which case Judge Polley applied the prin- 
ciple estoppel, and which ease, account the bank’s affirmative 
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representations the plaintiff, was held estopped deny lia- 
bility. the interests continuity, with precedents this court, 
may pointed out that the doctrine equitable assignment 
particular fund from which check should paid largely evolved 
from the application the principle estoppel facts this case. 
See discussion Coates First Nat. Bank, 26, the case 
Fourth Street Nat. Bank Yardley, 165 634, Ct. 439, 
Ed. 862, supra. 

our conclusion from the undisputed evidence that Hubert, the 
drawer the check, intended obtain, account the shipment. 
Boyle’s horses, the sum $225; that deposited the same the 
Vivian State Bank August 14, 1924, with the intention having 
applied the payment plaintiff’s check; that respondent bank 
was well aware that the implied agreement the 
parties which was apparent from the transaction which they all 
participated. Equity, therefore, will lend its aid enforce the per- 
formance that agreement. 

Respondent suggests that the bookkeeper, Blunk, had authority 
bind defendant bank the liability above shown. But, the ab- 
sence argument cited authority, will considered that bank’s 
bookkeeper, authorized accept and sight draft for its cus- 
tomer, may bind the bank any knowledge acquired the 
tion the purposes the deposit and the person for whose benefit 

The judgment and order appealed from are reversed. 


